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ment of.p part-time eniployee Who Was
unahie to, perform certain job dutie§
beeause of a pre-existing:-shoulder-in+
jury. The Company produces baked
goods; primarily biead sndbups; © ¢
© On Mdy, 1, 1996, 'ﬁl_le))qrie‘lalit,ﬂl\t—q;:
-was hired at the Saglhaw, Michigan
production plant as one of several
part-time’ vacation elief - employess.
IL.ee Sharich, Production Manager.for
the Plant, testified that.the Company
hires vacatiorn relief-employees in.the
spring for the purpose:of covering abi+
gsentes of full-time employees, He fur=
ther testified that sl Eﬁr’t—'tim‘_’é reni
ployees age.. inifially hiréd -in the
“padier” ¢lagsification’ for pumgjge_s. of

determining ‘their pay rate. Althiough
demant slows for parl-time employees
inthe-fally the-Company-does rfob-lay
ofi~part~tithe ermployees; but agsigrib
theimn’ to projéet-work; Suth as PEing
ing, training, or intensive clédming;
‘Mr. 8harlch testifiedthat he trains &l
part-time emplayees-in two to three
different cla%séif}cgg?é;g,; uysually dur-

ihig 'the winter montlis, Many Dart-
t.ﬁgie_'.»wcaﬁ'f . reliof 1%;1513‘?@ ard
evemua‘lily mployed. in,. regular full
time.positions In the'plant.

° The '.(?i‘i‘éw?-ﬁt “has - untiéigone siir-
gely in the past 1o fentove parts of her
stoulder arid, as 3 resait, $he cannoy
hold her arms extended above hLer
head -for: leng perlods -of lime.. The
Grievant was examiined by the. Coms
pany physician as:pert of - the: hirify
pro¢ess, “Biit -heér shotlder condition
was'Niever discussed or disclosed,. "
The Grievant testifled that she was
trained in several- different jobs, in-
. cluding the jobs:0f Bakger, bun sort-
‘ing, (stackinig, fouiy buhd 011 'top of each
: other befoxé-placing In-havkages), sin-
gle slices. (Wrapping bread.:slices Jop
hospltals), ; “catehing” the,. line, . and
sanitor, which .includes washihg wins
dows, emptying the. dumpster, clean:
ing the plant, and tiking down the
maehines, The Grievant fuithgr {;é;sgg
fied that she received sorhE training s
divider/moulder,pan stacker, and-bies
ger/operator. The Grievanf testified
that the break-in period lasted-only:a
few week$; The Grievant stated that
there -aré:-probably ten ,,othe,r,i-;iqgg
which .she!-Hiever perfq‘tixiheg%;_ti ANYe
she was n?%-‘a}sﬁgned to'this work, Th
Grievant testified that she could hav
ne,l,'ﬁ;rm.ed these jobs, = . e 0
_Following the’ break-in: peitlod, 'the
Grfe:ifggﬁ.thtiﬂé@ztﬁaﬁil.eﬂt.irsm;%éu?
lax-job -as sorting: buns,and {ragpi_ng’
bread sliges. She did. this:work.for: apy
proximadely 7 to 8 weeks without any

problem.: boAReNe

. Central to the instint Jgrievance: Is-

the Job of “traying bread' Mr, Sh

read [ Mr, Sha
feh' téstified that tfg'yiné‘ Blad 15008,

of thiée stib-categories of the “patker”
position, the, positlon in_ which all
part-timé- éfiployeés are hired. The
other two jobs of a packer are trayin
bons and 'picking buns. ME. Sharich
further testiffied-4hat-all three jobs arc
furidimental to-°the pdcker position
and that all part-time employees aro
trainediin-these jobs,..-.0 & o
e tGHevant described the job of
tigying" ‘buns as* moving wripped
packages 6f buns from a conveéyor belt
to & tray, then placing the trays on a
rack. She testified that the blntrays
do not, have sides but slice in the rack
on ‘grooves’ She further tostified, that
the rack for buns did not extend’above
heffh(‘z’ﬂdwcn Jiae g T T
wsThe 'Grievant. deseribed the job of
tebyitig.hread: as placing —wrapped
packnpesof bréad-gn-a‘tiay. The bread
%ﬁ%&gﬁf%.f dlggsgf_.::rpqr- % .60 fiv
nehes, Hgh. PHe trays are placed oy
top of bach other. S%e'.f.uistﬁe * testifieg
that bread tiays are heavier than bun
tray and are stacked fifteen (15) high.,
" Mr. Sharich’s deseription of traying
differed:drom the.@Grievant's. Hertesti-
fied that buns andbread are:placed.on
ejtlger “trays™ or “baskets” depending
o1’ %1@10_1‘@%‘ from the- ctistomer; H
fur%. e festified that hoth trays and
baskets ifust, Be blaced on & Fack that
exténds shove. the, Grlevant's head, :Hg
estimated thab:baskety 1each a-heigh
of -about slx and one-half (6 1/2) feet,
and -that trays reach approximately
six 6) feet. Mr, Sharich testified that

traying bread is the same as traying,

bung, : excent :that- training -breagd: 1s
daone on'thenight shift... - '
The Grievant testified: that she pers
formed three 10-hour shifts of traying
buns without problems. MiiiSharidh
confirmed that she performed this job
without inecident or comlpla.int. In eai-
.iy Juilly;.shﬁiwas first ass fned 1‘,0l briﬁd
traying. - Ling assignment was, algo-the
fl- 56 time:tie ;‘Gﬁwﬁnt was B«i@ig_ned to
e night shift. The Grlévant:-testified
that after three hours of coptinuous
trayiiig, \Her aimis: were shaking bes
cusé the top tray requited.fior to exx
tendiher.arms above:her head.: ‘Thé
Griavant tolds & ‘supervisor. that she
cotild-ilot eontinue to tray bread;hut
couild ‘do ﬁgﬁbtlrgr job.“The supervisor
told- the+ Ciffevaiit e " had: no-otHer
WOLK 10F BEX and sent Her home., )
The nex cfay, the Grievant re p_rtgd
Et?l \x%oﬁ: and asiclecg . Pattn]l Schmldt,
ant Manager, whether she wag fire
Mr. Sch‘m%ﬁ' told * Ilil‘eg'di‘ieifﬁ’r’l{l ' n'g'f
that there were plenty of jobs she
could do. The,Guievantsfestifled that
Mr, Schmidt . mentioned two other
o i an, e, U e
srievant could parform. She furthe
testiftied "that bgcaﬁéé Mf."-échmldﬁ
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sa,td there were’ other jobs;. there ‘was
no reason for her to agk for:some ac-
commodation for her inability to per-
forim. bread traying.. Mr. Schmidt as-
signed the Grievant to sanitatlon,
A couple of weeks after the Griev-
gnt’s _transfer tb  sanitation, Mr.
Sehmidb gsked-theGrievant to provide
& doctor’s note stating'her restrictions;
bhecause otheriwide ‘another. Super risor
eould - schedhle the Grievant tray
brekd, the  Grievant provided Mr.
Sehnifdt with ainote from her doctor,
dated July 30, 1996,'which stated;
‘Restridtions: M._ had had shoulder sur-
fgery and-can only friy bredad 3 his pér- ‘shitt.
Sge. gs capabla af doing any other job in
pian
The Girievant testiﬂed that t.he doctm‘
wrote. the noté-following the sdoctors
ekamination of the Grievantandreview
‘of ' the surgeon’s records:'The Grievant
further.testified. that.she described- to
t;he doctor:-the ditferent Jobs performed
- by part-timetémployees to. enablesthe
doctor to detérmine the Gnevanl;'s abiI-e
ity to perform pther-jobs. 5
~The Grievant was never again asked
to tray bread/ Mr-Schmidbwag trans:
ftemed to7 dnothel Company facllity:
he Grievant worked in the samtatioh
(department for ten (10).to twelve weéks
after her trinisfer, Mr..Sharich testi-
fied that the jobs of packer and-sanitox
'a{e l;_’ha two east desirable jobs inqthe
parﬂ a_..-‘!ﬂ'. =
' Wheh the. Grigva?nt reported tH Work
oivSeplember 19, 1996, shewas told to
see s Mr, ‘Sharich. The Grievant: was
‘given & notice stating thatishe was
diScharged becduse there wag “nosuits
able work avallable based on’ employ-
- ée's restrictions of & part-time vaege
tion - relief -employee”, “The Grlévant
bestiﬁed that: My, Sharich' said it:was
Tiob, perserial-and that thisthad: come
from “highér up”. Mr: Sharichisiwho
Hadworked at the Company for twelve
(12) -yéars, testified that.the Comj an{
had never kept a part-time. emp bye
who ¢ould nottray bread. - I
+The Grievant-received-a letter-at her
heme 8, few days later, dated: August
1~8; 1096, which stated as follows:
-‘When you ‘wére hired at Perfection Bak-x
Eries asa vacation relief employee:it was with
the..u ders ndlng that once fiained,. you

would e tp perform any and all jabs ir:L
tfgeh i}lk r;vd o (Jﬁllsel%,s&.lreg ﬁ)ﬂm Company
E:Y 8 I:X uly ' N vious

'Qéts 30\1 rgb}ﬂty

shoulder surgery which rest

toperform eertain jobs phts the Company-fn

a sittationiwhers it cannot guardritee you on

ally basls that yow'lt:be aisigned work

wit }jn your restrictions. Nor ean. the Corn-

nbine your dally assignments to ac-
mmo “youl restrictions,

“Due to the above readons the Compa.ny
must terminate your employment effective
4His-date, We are sorry we:must take this
action, buf had yott been for gt‘lght with ug
in, thé hitlng process we could have empha-

sized how vacation relief employees are, ul;i—
I;gg:d throughout the bakeyy. o .

Ascouple of weeks later, the Grievaht
recéiveds copy of ‘thé same letter with
%geﬁcorrected date of Septemher 18*

“'The ‘Grievant was ‘exiiployed by the
Gompan for i Yotal 'of S0 Wweeks, On
Décember 16, 1096, she:-fHled & eharge
with the Michig&n Department of Oiv-
il Righfs alleging ‘disability Algerlmi~
fition. Thatchargeis stil: pending. At
the hearing, the Grievant lestifisd
Ehat 301 e employees wcouldnot per-

otm . cer in jobs becauseofa lack 'of

coordination or-hands that -were too
large,and thatrthese empioyees Were
notscheduled for such fobsy -7 -

‘Mr. Sharich testifled that from- May
through..September,. the ;:plant- pro-
‘duces.two shifts of buns, and oneg shift

of bread, while irgm:@gtober through
April ‘theplant: produces one-shift of
buns and two shifts of brea: Recause

‘bread packing is automated, the Com-

pany needs four (4) packers and six (6)
trayers in the summer, and only two
(21 packers and. §ix-(6) trayers: vithe
winter..Mr.. Shavieh. festified:that: he
helieved that a:person with the Griev-
ant's restriotions: also; conld not per-
form:the jobs-of mixer/operator, pan
stacker/unstacker; and .checkery
Tonders It.is undisputed that the Grieve
‘ant was ne ger strained: in:these posis
ti.ons; everi: before herishouldsr: condi=
tHony:-became . -knowti;..:Mr. - Sharich-
Turther testiﬂedhthat -from.. Oclober
through:. Pecembety::. 1996, part-time,
-amployeas sspent 32% of-their total
hours-traying: bread-and. buns, and
47.%  of their.fotdgl hours performing
‘the combined: tasks. of traying, mixer/
‘gperator; ban stacker/unsta.cker, and
checkerﬁoader FRLEED :

M. Shatieh’ wstiﬁed -'the,t \?acafions

‘of-safiifation eniployees were 'scheduled
from:July 13 toiSeptember 19. There
was no guarantes that & full-time sani-
tdtion. employee:would: be'off.after: Sep-
‘tember -19,. He. further testified-that
there gre- ﬁfty—six (56) full-time employ—
ees who could be.replaced:wlith: par['r
tithe vacatlon relief etnployeess + - -

M Sharlehitestifiedsthat: there: has

‘been asttuation-whére apart-time-enm-
Eloyee could niet perform: a job other
han packer. Mr:Shivich furthei tes-.
tified that-he-traifned this employee
during the.fall and’‘winter months to
perform  jobs 4 Other cla,s,slﬂcation‘
the next year,” it i
L Jamies Skurzewskl, Vice President of
Labor Relation&for tha Company, tes-
tified that he-diseussed:the Grievant’
situatlion with. the Plant Manager -n:
July snd later: with Mr. Sharich,  He:
further:testifiéd-that it was Gompany
Ppolicy to require-documentation-of an.




110 LA 1046

PERFECTION BAKERIES, INC.

employee’s physical restrictions. M
Skurzewski stated that onge ‘the
Grievant said that she could not. tray
bread, . she was placed in: sanitation
where there was s need for help. He
furiher stated that the Company. did
not discuss acconynodation -at. .any
point becduse the Grievant took hers
self out of consideration by submitting
the doctor’s slip. Mr. Skurzewski stat-
ed that the declslon fo-terminate. the
Grievant’s employment . was-made-on
September 18, i c
In response to a gquestion by the:Aps
bitrator; the Grievant sated that if the
Company :had -provided her- with'.a
stool or-platform to stand on, it might
have allowed her to tray bread.for:a
fult shtft, .- 0 LA
The Patties. were niot #ible to resolve
the instant dispute- and the mattes
proceeded to arbitration. It is withiy
this factual context™that the instan

“The. Union-¢onitends: that: the Gorii
pany’s falluie to follow:the: procedural
requitements:for-dischiarge wheri tér<
minating the: Grievant’s employment
violated Article 10 of tiie ContractArs
ticle. 10, Section: 4 of the-contraot: rés
quires’the Comtipany to ‘provide anséms
ployee - with:: a warning- letter Tof
termination within'five (5) days of -the
Company’s khowledge of the.employ+
ee’s wrongful conduet: The Union>axs
gues that th" Company's:términatioii
of -the Grievant in :Septemiber. wag
based on an:alleged:wrongiul-act tha
ogourred.on July . 13,11996, Wwhich: Tap
excezds the thme set-Torth In.the Cons

. . Position of the Union
& s ity LU TERmLi,

tract. The-Unjon:avers that.the Grleys,

ant’s = termination of ::em dloyment
should, be .considered: a; “discharga¥
under: the -terms. of. the: Contiact, baz
cause she was.employed by the, Coms
pany for overfive:(Gmonths.. « g nany

- The Union furthiercontends that the
Gridvant.-has s {}h-ﬁslcal mpaivmant
under:the:telis of the Americans with'
DisabilitysAtt(“ADA”), The Union ags
serts thal:the'Grievant’s shovlder cond
ditlon-limits her in: working, a>major
life-activity; bécause .she cannot pers
form extensive reaching actions in-any,
joh. the:Union-argues:that this-condid
tion P_I:e\qent& the:Grievant from ;pers
forming the: particular job of stacking
racks:of-bread, but would also,signifis
cantly restrict her. ability. to’ perform
any..job. .that. {equ.imd-»;li,ftlng and

reaching at a helght above her head:. v

The Unlon.argues.that the :Corhw
pany’s fallure to: provide.d- simple aos
commigdation, perhaps; consisting of 4.
single stepstool, to-the Grievant:to-als
low :her :to. perform.the job-of bread:

traying violates the ADA and Article 2

of the Contract, . .. .
Positlon of the Gqﬁ%pany

/Fhe Company . contends that the
only Contract provision at.issue in this
case is Artigle 2, the Non-Discrimina-
tion Glause, -and therefore the Com-
pany is not required .to gne_et,the stan-
dards- for a wrongful discharge case,
With regard to the merits of the Grlav-
ant’s claim, the:Company asserts that
the Grievant is not a- disabled individ-
ual within: the meaning. of the ADA,
The Company argues thatbecause the
Grievantis unable to perform only one
specific job withiri thie Plant, that of
traying-bread; she does not meet the
requirement foundiirni.the ADA and its
regulations that- g :disabled :individ-
ual’s ability. toiwork bersubstantiall
limited-in-ga class of jobd: or a" broas
range.of jobs. Seejweig, Dytelier v. I
galls:Shipbuilding,-63-F.3d 723 [4 AD
Cases. 802] (bth Cir: 1995); Dotson v,
Electro-Wire Produwcts, Inc., 890
F.Supp. 982 [4 AD Cages 1345) (D. IKan,
1896} MoKay v. Toydta:Motor Manufac-
turing-U.S.A., Inc,, 110 F4d.360 [6 AD
Cases. 933] (6th Ciri-1997); -MacDonald
v; Delta Airline, Ing, 84 F3d:1437 [5 AD
Clases 15721 (10th Cir. 1996);: Woofen .
Farmland Foods, 658 F,3d:382:[4 AD
OCases. 920] (Bth -Cir. 1985);-Bolton .
Scrivner, Inc, 36 F.3d 939 (3:AD Cases
1089] (10th Cir, 1994), 'The:CGompany
relies-on the Griégvant’s own stigtement
and Her:dector's qiote that-she1s able
to. perform any job.other:than trayin
bread for miore than thvee hours
support its contention’ that.the Grievs
ant s hot -substantially Jimited in a
broad rangeiof’ Jobs: Tlierefore, theg
Company-argues, the Grievant.is nols
the*disabled’” nor entitled.to the pro«
tactions of the ADA, w2 v -7 !
~The Cempany : flirthél -argies that
evensif. the: Grievent: is found 1o bo
disabled, she has falled to’ show. that
she can perform .the -essential. funes
tlons of-the job with or without:-reasons»
able:. accommodation, ~The. ;‘Gémpar;}ﬁ
contends tlist vacation. reliéf ewmployd
ees must perform- all of: the twelve {12
praduction. jobs:at the, plaint,-and tha
thejob ofttaying bread s a significant
portio; (of & vacation falielemployeo
work, he x;zpms,y Telicd on the fegt)
moby Of Jts il ‘Shaich, the
an g

mployee. wio-conld notiray brea
could.aiso not perform the jobs of-mixy

.er; pah-stacker, and.checker..w.: - .. z

these jobs are an essential function
the job .of vacatioh’ relief employ
and that o accommodate. the l_(}rler
ant would impose- an. indue hardsh %
on the. Company.iThe: Company coz%g
tenids that the. Grievant beays the buis

-The Company ssfekts that, in to:lg
Q
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modation to'allow her to perform the

osition ‘of vagation relief employee,:
and:that she'has failed 1o do so, Theye-
fore, the Comjrariy-argues;that the in-
stant grlevatice'should be'dismissed.

oy

IThis ease. involyes the. employer’s
termination .of ;. an..gmployee  with. a
pbgs_isqu, impairment in onpe arm, with-

ut any attempt by the employer to
a;r.écomx;_‘x‘%odatea the employee’s impair-.

ment,.The Partles submitted the fol-
lowing .I&ué(s);w;thq Arbitrator: ..

A Whether 'the severance of erpployment
13%35 termination pr a discharge within Arti-
clg 10 of the Contfact... . - = . . . .
-9, Whether the Gompany failed to reason-.
ably accommodate the Gr evant{s‘_dié’abilitsr
undédr the Contracti’Article 2 non-diserimi-
fatifn clause'and:the-Americans with Dis-
abilities Act 1h terminating/discharging the:
Grievant. from her, employment with Per-;
féction Bakerles, If S0, what Shoull}v!ah@frem:'
et_i;‘r,.f;ie? RS SR ST S
éﬂ-’.rhe Atbbitrator bas carefylly con-
skiered the facts, evidence and argu-
ments presented -by the Parfies. The.
Arbitpator. concludes: that the sever-
ance of the Grievant’s employment.
was f termination, not a discharge,.
under Article 10:.0f the Contract. The;
Arbitrator further concludes that the:
Grievant is not -disabled under -the:
terms and meaning, of the Americans-
with Disabilities :Act;: Consequently,.
th%i,nst&nt -grievance,Js denied. The:
Athitrator's .reasoning, findings, and:

1

copolusions.are set forth below. . . -.
“IThe preliminary.issue to be ad-,
rievant’s employment should be.con-
sidered a termination.or a,discharge. If.
found to be a dispharge, the Com-
pany’s actlons would be subject .to,
challenge as violating the precedural
requirements of Article 10, Sectlon 4. ..

“Phe Undersigned Arbitrator. con-
cludes that the severance of:employ--
ment is properly considered a non-dis-
ciplinary - termination. and therefore
not subject to the proylsions of Article,
10, Section 4. There is no-contention in-
this case that the Grievant's texinina-
tion was intended -to diselpline or per,
nalize the - Grlevant, or that the Griev-,
ant violated a Contract provision or,
Company rule, Rather, the facts con-
sistently demonstiate that’ the C0m-
pany’s declsion to let the Grievant go
was based solely:on ‘the Grievant’s in~
ability to tray bread becausgiof her'
shoulder conditlon: The -Arbitrator:
notes: that the Company’s advoecate’
immplied that the Grievant’s shoulder
injury was a-subterfuge to avoid work-
ing the night shift, The:Arblirator
found- no-evidence for this claim and:
coneludes that tbwas effectively refut<

déhof suggesting a Téisonable acom-’

dressed:is whefher the severance of the

b by the Griévant's Crgdlblg ‘testima-
1}{’;‘ that skie had worked years on the
rilght shitt for-other employers and’
was willing to, and did, work the least
desirable jobs at'the Plant. e

*On the Yhsis of such uncoritrgverted
evidence, the Undersigned Arbitrator
conicludes. that. the severance of the
Grievint's employmexit is s non-disei-
plibary. termination based on the em-=.
D,l.f)gée.'_S'.disdlj!ilh)liﬁc&tib,, " for thé posf:’
tion due to Lr physical impajrment. .
For this feason, thierefore, the proyi-
%gnsr_of Article 10, Séctlon 4 of -the
Sonttact, which require the Company.
to’ postnyark warniig letters to em=
ployees r{i;it éin' five (b) days “following’

gyers

the ¢np 8. [sjo] knowletlige of the,
viglation”, donof app'l{. The plain lan-
guage of the Contract makes this re-
quirement fnapplicable to o terming-
tlon of emplogmient that s not based,
on’' & vidlation. Therefore, the Unioii’s,
arfument, that the termitation is pro-’
sdurally invalid must fail. = " T o
3[21 'The Union’s primary altegaflon-
in-the-Company violated Article 2 of -
the Contract, which incorporates the,
ADA as well as other nondiseriminas:
tion laws, when 1t terminated., the
Grievant’s employment because of her
shoulder impairment without offering.
any type of accommodation ‘to the
Grievant, the ADA prohibits. an em-
ployer:fiom diseriminating f'%ga‘injsf; [
qualified indivigudl ‘with-a, disability!
becavse of the disability of such indi-’
vidiial”, 42 U.S.G, Seéd, 12112@) To*
successiully demonstrate a violation of;
the ADA, the person seeking relief.
miust establish (1) that she Is a disabled
person within the meaning of the Act,”
(2) that she is qualified to péiforin thes
esséntial functions of her job' with:ar,
without reasonable accommodation,,
and (3) that she suffered an_pdvelse.
employment decision because -of her;
disability. ‘See, e.g., McKay v. Toyola!
Motor Mfg., US A, Ing, 110/F.34 369,%
371 [6 -AD Cases 9331 (6th Cir,1997).
The Arbitrator concludes, on the ba-.
sis: of federal opinions applying ‘the:
ADA, that the Grievant is not disabled -
within the meaning of the Act. A ma~;
jority "of eourts Intérpreting “the Act;:
including thie Sixth Circulf C_ouc{t ()
Appeals, hipve stiictly interprete the
Aect's definiition of disability not to in-
clude those physical or mentalimpalr-"
ments that do not substantially timit &
major life activity of the employee, See:
MeKay, supra, Willlams ,( haniel
Master Satéllite Systems, Ing,, 101 3d
346 [6 AD Cases 1311 (4th‘Cir.'11,996I3‘

‘Dutchier v. Ingalls Shipbuilding, 53°F.3

793i[4 AD Cases 802] (5th Cir. 1995)F
Robinson -v.Global -Marine Drilling-
Company, 101 F.3d 35 [6 AD Cases 0T1

‘(5th*lr. 1996); Bridges v. City of Bos=




110 LA, 1048

PERFECOTION BAKERIES, INC,

sier,.92 F.3d 329 [5 AD Cases 1509] (5th.
Cir, 1986}, Robinson v. Neodatq-Sers,
vices, Inc., 94 F.3d:499 (5 AD Cases,
1441) (8th Cir. 1996)., . ; = ¢ L - .
The ADA defines :disability as “a.
physical or mental impaiiment that
substantially lmits one or more of the
major life activities of such individ-
ual”, 42 U.S.C, 5ég. 12102(2)(A). “Major,
life activities” include “furnictions such’
" asearing for oneself, performing man-'
ual tasks, walking, séeinig, hearing,
speaking, breathing, legrning,  and:
working”. 20 C.F.R.Bec. 1630.2¢). .
Where, as here, the injured party
asserts that the only majoi life activity .
affected is “working”, “[tlhe:tgrm sub=’
stantially. Hmits means significaptly,
restrigted in the dbility to pérform ei:
ther a ¢lass of jobs or b broad range of
jobs in varlous classes ns compared {o°
the average persqn'th;y-_in% coifiparable;
training, skills' and’ ahilities, ‘The ifi-
ability to perform, a single, particylat
job does not constitiite a substantial’
limitation in the major life activity of
workliig.” 20 'C.F.R, Sec. 1630.20)(3)(i).
The determinatiohof whether ‘an’ in-
jured party is restrieted from perform::
ing a*'class of jebs™ or “braod range oft
jobs in' various classes” rest on o
the hatiifé and’ sgveriﬁf ‘of the -Bnpairs’
mendy: ol e ot
the duvatiori or expectéd duration of the-
impairment; and R
-the permanent. or jioz%g term impact; or
the, expected permanent or long ferm imsx,
pagt of 6r. Fesulting fropi dhe impairment,
29 C.F.R. Sec. 1630.23)(2). The determi-.
nation may also Include the:following
fagtors: - . A R
The: %-eogra.phicai aréa to which the indi-:
vidual has reasonable aceess;  -:- ., - .
The job. from_ which: the individual has.
been:: dizqualified  because: of the: impaic-
meiit, and the nuymber and ;t.yipeS' of: jobs
utﬁ_ﬂzing similar training, knowledge, skills
or abilities, withijn that geographical area,
from which the individusl is alsd disquali-<
fied- be¢duse. of the impairment {class of
jobs); andfor | " L S
The. job: from which the. individual has
been disqualified because of aii impajrment,
and the number and types of. other Jobsnot
utiiizin% similar training, knowlédge, skillg:
or.abiliiiés, within that geographical aréa;.
from which the individual iy also disquali--
fied . because of. the impairment . (broad,
rarige of Jobs in varjoys olasses), .- .. ¢
28 ¢.F\R;.Sec: 1630 20) 3., - - -
The coubts have narrowly: applied.
these regulatory. guidelines -to: con-
clude that an individual with & phys-:
ical impairment: that resfricts.that in-:
dividual from performing only part-of
his or her job; or-only:a few:jobs, is nob.
disabled. under the :Act, In MoKay vy
Toyota Motor Mfg., U.S. A Inc., 110-F.3d:
36906 AD Cases 933](6th:Cir. 1997), the.
Sixth-Clreuit held that an assembly=
line -employee’s carpal tunuel. syn=
drome, which prevented her from' pérs;

forming . repetitive-motion: factory
work; did not “significantly restrict
her abjlity to perform £he;class of joba
at lssue”, which. it termed-as “manu-
facturing jobs. Accordingly, the Sixth
Circuit found. that- she was not dis-
abled under the ADA. Id. at 373. In
Williams v. Channel Master Safellife
Systems, Inc., the Fourth Cireuit held
a5 @ matter of law that 4 plant work-
er’s “twenty-fivé pound lliting limita-
tion——particularly “when cémpared to
ah.avérage persotr’s abilitics:=~does not
constitute 5 significant résfriction on
one's ability to 1ift, work, orperform’
any othermajor life activity™. 101 F.3d
346, 349.16 AD Cases 131) (th Cir,
1996). The Eighth- Cirouit has found
that a clerk whose injury preverited
herfrom op’_eratm%‘ afnachine at work,
the primary, function:of her position,
was not disable because this was nol a
significant:restrictionin *‘her ability.
to work”; Robinson v; Neodqta Services,
Tie, 94 F.3d:499 {6 AD Cases 1441] (8th
Cilr, 1996), In Dulcher v, Ingalls Ship-
buiding, & welder was uhable: to'elimb
to the welding  loedation due to a per~
existing afm injury, The Fifth Citcult
held that the weldei' was riot disabled-
unider the ADA; bBécause shie was un-
able to pelforny oily: the aspeet of her:
joh, thatof ¢hmbing, bat was not pre+
vented from-performing welding work
in'general, 53-13d-723 4 AD Cases 802]
(6thCir. 1985), Thei,Fiftli:Giféuit hag-
algo expressly held that an*individual
who was disqoalified from :the -posl-'
tions of firefighteér, einergency medical
technician, and paramedic dugé to mild’
forim of hemophilla wis ‘not disabled
under the Aot bedavise these jobs wers’
“iherely &-harrow range of jobs”, not a-
broad range 'of jobs-of. vatrlous classes.
Bridges-v. Citi of ‘Bossier, 92 F.34'320,'
334 {5 AD Cdses 1509} (6th -Cir. 1996),
These -¢dses “are; for the most part
thorouglily- reasoned and: cohslstent!
with prior Intérpretations of ‘the Re-
habilitation Actof 1973, a5 was intend-
ed by the: drafters of -the ADA. (“Be~:
cause the standards under- both [the!
ADA and the ‘Rehabilitation ‘Act of!
1973)-are largely' the same, cases cons
struing one:statute. are instructive in’
construing’ :the other”,” Andreivs v.'
Stiite of Ghio; 104 F.3d 803, 80716 Al
Cases 3221 (6th Cif.-1997). - *7 " - ;
The testimony of the. Grievant and;
the note containing her-doctor’s res;
striction show. that. the Grievant was,
restrioted- from: performing only one,
aspect: of her job duties, that of trayings
bread. Ironically, the Grievant's abllixy
ty to show that-she can successfully)
perform other nurmerous duties of hep;
job- undercuts hey attempt to. provag
that she is disabled, Given-the courtsly
narrow interpretstion<on this issuen
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tfie Unidersigried *Arbitrator conc}ude,‘i
that. thetGrievant’s shoulder” ‘Injuryf
resulting in an-inability to-triy breati;
gﬁes nog qualify p,s 8 ¢ sabjiity unt:lel;1
Furthemnore, the Grlevant provided
n eviclenc? tﬁa her shoulder Jr ury
substantially hy ;he:g ag
Hie activity outs:de ‘of 'WOrKIng,
Dutcher-v, ngalls S!u buliding, 53 Fad
at 726 [4 AD" af ; '804-805), rioting,
that the yestric ion of ‘an Individual’y
,,,,,, to perfmm hea.vy Jifting .and
repet tive fotatonal movements 1s-not:
s;:substantial. limitation:on major: liie
activities other: than working): -
-ITHe-Grievant bore the plfen of*

showing thib §he 13 disabled under the
}E K Thig! 3 failed: tb%o Therefoxli}e,
{lg Undel“si ned Arbitrator must con-
;}e nst,a.nt. griev&npe mu§t
bs:qﬂeﬁ ed. .., L

A%AJJ\

6 The grievance is denled

-V :I :
INTERNATIONAL ASS@C}IA ION
OF MACHINISTS AND AEROS! ACHE
W@RKERS DISTRICT 83, LOCAL
LODGE 83, gMOS Ca,se Nq 98/02537.
June 16, 199

At—'bitrator. Jerry A, Fullmer R

»93 4665 V116, ,

on Eim iy l d i;‘ie nee cﬁalleﬁging
d% oj va.gzit(:ign‘2 esgve to Slnployee, even
h general managey told him, when he

edfront injury | ea.ve, whiqh was well -
batore. m}é Hevinoe ‘Fhap e,
wo a1l had % aca_.tjen leave, wheﬁe griev-

%;sd }1? e]n;pj'os{%r sentéi nl l}‘i
m TII0) ng. him 011 V]
rﬁn‘t gaim ‘\lggxcatxon “tme, enerav{r munager

ppipany's inten|

ve rllﬁ 1554 rIlG ’2501

2’ Injurir le

Gallectlve—bargaining contract, wh‘lch 1n—\ ’
dichted that vacations aré “eprnéd," Was "~
ampiguous asito whether ehiiployee’ ‘off Work

orifiinjury leave “geerued vacation -leave,
singe It is open to debate whethér "edrned”

© 18 njaiy -
>1i _1554 *116: 3501 ¥24. 366 .

h mem; o A lonﬁtcould.

C €, 8 WiS given day-oLvaca-

: pfvbgl Lora c%}ﬁa}( of §econd (lay R
R . ‘.. ig entitled based .on his years.of .con-

- tinuous service. Section 3 provides
. that the vacatlon Fermd is-the period

meantl; by, ;working . at: job Jor -whether
"earned’ . meant by being; ca.rried on, ein=
t}loyerstollsase gloyeeqnd aceruing conr
immus servlca in sqal year. ‘ ]

leaye - Past pracﬁ

*\Employee, who' wa.s off wérk ‘on 1ndury
leave for over:yeax,iwas' entifled to accrue:
vacaglmn Iea\ﬁl fmﬂthat. tln;:e, \erher? past
ctice was spent.ont ondndus-
frlal injiry angforrglck 1655 a,%d accident
f)ahréi wgst i tililgu 1shab er Imtgos Lim%
1 active employment, for, Plivposes o

“earned? in é?veﬂ nacel year, and-that
prictice extendedoleaveés of over year an«=
dér. current cotlective-Bargaiziing conttradty
one other employee had:taken such leaval
and two had heen. grantéd vaca;lon leave
during term of, currgnl; contra.ct e

wAppeamncgs 1 the. employer =
‘fﬁhiel 2% MiIIer»‘ (MaeDonald, 1ilig;:
Jones' & . Britton), attorney; Jeff Mace,t
general-manager; Allee Jackson, oper=:
gHons manager, For-the union = ROy
Jz:Mueller, business .manager; Ron)
Courtneau, former:business managery
Tout. Laskowskd, Jim Sz dvsmpruch and
Igi ] -1ng, shop stewar

¢

INJURY LEAVE - . o

_;E‘ULLM{,.R Arbitrafor. — -This ca,se
concérns.the Grievapt. .Was Yost, J1.’S,
eligibllity for’ one day "of vaca.,t.lon on
August 9, 199'1 : ]

I.\: I‘acts

B "i.‘b,' L

A Background Facts

ariy mgnufact.ures equip--
meht facili&t ing the ise of air: i% 1£_
dustrial applications.. 'The. Union, fe-..
piesenrits a umnit.of some 31, production
and maintenance employees inciud;ng
thé Grievart.

“The’ emponeés i1 - the bargai,ning:
uiiit are provided with pald vacations’.
agoording to. grovisiqns set out in Arbi-
cle 17 S quioted 1n lgrge part below), In.
getigral, Artigfe 17, Sectlon 1 provigles .
101 & vacation year in which vacations .
are to be earned as July 1 to June 30 in

“given year, Seption 2 establishes a.

gaduated seale of the nambaer. of days’.
pald vacation to which an eimbloyee..

July 1 to June 30 immediately follow-
ing the period in which the vacat.ions
are éarned. o
The -parties- ha,ve customarity pa,p-
pended-an Appendix 3-to their agree- |
ments ini ‘whiéh it Is Indieated that:—




