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have been psychologically or Htherwise
dmpeccable is slmply ungvailing here
because the issue. in focus econcerns
compliance with the requirements of
the Parties' Collective Bargaining
Agreement. Satisfaetion 6f other stan-
dards is of no significance in this tri-
bunadl. The.Company is free to achieve
whateverlofty objectives it sets as tar-
getls, but its ssuceess: in' doing - so -does
not excuse noncompliance with appo-
-site contractual mandates: .. -~ v
"The evidence rindicated that th
General Aptitude Battery screened
out about 25% -of the individuals tak-
ing the test,-and the Elecironics I test
-sereened out approximately:one-third
of the test-takers. The Company sub-
‘mits that such cut scores are fair and
reasonable. ¥urthermore, the Com-
pany dismisses the possibility of these
individuals thus:cut out heing ones
‘whomay bhe able to perform the job-as
a mere-incident of the imperfect test-
Aing world. - . ot
. The Company is by direct, implica-
tion proscribed from festing for pur-
-poses beyond the determination of suf-
ficient qualifications to perform the
work of the Installer-Repairperson job.
Inasmuch as it has clearly undertaken
1o reach beyond its contractual license
ang to utilize testing which routinely
_éliminat‘,es even certain percentages of
‘test-takers who nigy very well possess
sifficient qualifications - to perio¥m
the job, it has inexcusably vicigted its
Collective Bargalnini Agteerient with
‘the Union. There.is no sufficient busi-
‘ness “ justification for thid violation
which- tlie Arbitrator is authorized. to
defer to, regardless of how legitimate
the Company’s goals may be.. . - .
. A failure to pass the tests which pre-
cipitated this arbitration does not-in-
dicate that a particular test-taker/bid-
der- lacks sufficient qualifications - to
-perform the Installer-Repairpeison
. Job. The cutoff scores were not selected
(0 ineasure " sufficient qualifications
~for this job, Because the tests do not
measure only “sufficlent qualifica-
“tiops' for the job, they cannot be tuti-
lized: to obstruct the exércise of senior-
ity rights via the “JOB POSTING
AND BIDDING PROCEDURE" sot
forth in Appendix B of the.Partieg’
Collective Bargaining Agreement.
. The above-quoted issue at the heart
of this case must be affirmatively an-
swered. The Union’s casé has imerit
andapproprlate relief must be tailored
to. make afféected employees who can

‘démonstrate that they possess suffi-

elent qualifications to perform the In-
staller-Repairperson job whole. -

. The grievance is granted. The un-

dersigned retains -~ jurisdiction to.re-
ceive’ -gdditional” evidence ‘and/or-:to
schedule additional proceedings over
the subject of-fashioning approprigte
remedies uptil March 1,-1995; in the
event that the Parties are 'not .them-
selves aple to settle those matters.

—

KELLY-SPRINGEIELD i)
Decision of Arbitragor.

_In re THE KELLY-SPRINGFIELD
TIRE COMPANY and UNITED RUB-
BER CORE, LINOLEUM AND PLAS-
TIC WORKERS OF AMERICA. LO-
-%%E 745, ‘Case ‘No. 93:4, Noyember 7,

Arbitiator: Lamgnt B. Stalliporth.
REMEDIES i
— Overtitio pay »118.808

~Employee who was improperly. discharged
4 _F;rrsl%mnﬁ ‘to, ‘rq]_g‘?ggmhipmn'g,’K_fiolation of
physician’s restrictions is awarded baqk-‘pgy
‘ot 3816st overtime giiys, despite’ employér's
‘conitention that light-duty .assignment he
had at time of-discharge did not: ¢all for
overtime, where:.company: p&seqiedrno;evi—
derneethat it wag-unapk?to elocate employ-
‘ee to suitable position In September 1993,
-i.g?pn discharge geeurred, and, if it had, he
“wouild have worked 38 overtime days.

s . . . R

—in L

Appearances:” For the einployer’ —
James Garber; manager of industrial
reiations, - For- the "unioh’ — Larry
Tinims; grievance " and - hegotiating
committeeman. - - .. A

OVERTIME PAY " .

The Issue N |

' STALLWORTH, Arbitrator: — The

Partles submitted the following is-

sues) to the Arbitrator: ~ .~ 7,
1. Whether the Grievarit shail:he awarded

backpay, for. Joss of overtime opportunity

after his discharge by the Company on Sep-

tember 17, 1993, - s

:!;":agi'{.groqnd

- Rl the Grievantin the instant dis-
puté, -had héen employed with the
Company for approximafely sixteen
(16} years prior to his termination Sep-
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tember 17, 1993. At the time .of his
termination, the Grievantheld the po-
sition of Cure, Inspect and . .Classify
Specialty Tires. - T
_The Grievant'is five feet and ‘four
inches (5'4”) and has been involved in
weight 'liftifig since hie was a teenager.

"'The Grievant began-experiencing low-
er back pain in the Spring of 1993, and
sought medical help. The Grievant in-
formed Ares. Manager Nate Allison
about the back pain he was dxperlenc-
ing from straining to 1ift tires from a
bladder, The Grievant requested a
miodification to the layout of the press
row Because he had {o strain his back
in order to unioad tires due to his short
stature, The Q,orppan;v falled to com-
ply with the Griéevant’s request.

.'The Grievant sought mediesl treat-
ment for back strain on June 9, 1993,
June 11, 1993; June 25, 1893, July 20,
1993 and on Aygust 31993, The Griev-
ant was placed.on “Hght duty”, with a
thirty (30) -pound weight lifting . re-
stfletion on August 3,.1993, His physi-
cian also reéommeénded to the Com-
pany several times that the Grievant
be placed in a position which would be
more suitable for his height. .

... on September 8, 1998, the Grievant
‘wa¥ observed by fellow” employee Mi-
chael... Thomipson,.  dead-Hfting . 366
pounds at.the local YMCA, On. Sép-
fember 14, 1993; -the Grievant: was
called to a meeting at'which G.E, Erd-
micr,; Passenger Blusiness Center Man-
ager, Larry Winters, Safety/Iraining
Coordinator, Cominitteemen - Larry
Timms and Todd Hastings were alfo
fresent. The Grievant was advised
hat the Company was considering
discharging hirn for this viclation, and
that he was to obtain any documenta-
tion_whigh would: support the Griev-
ant's position, - " C 0 0
., A second meeting with the same par-
ticipants was held: on September. 17,
1993, during which. the Grievant pre-
sented a Resiriction/Release . Form
dated September -17,: 1993 and signed
by his physician stating that his
weight restriction had been increased
to fifty (80) pounds of lifting away
from the. body.‘.;_Management, deter-
nined that this document was insuffi-
clerit to-prevent him from términating
the Grievant, and therefore terminst-
ed him effective immediately,- - -
_A'hé Grievant admitted to dead-lift-
ing large amounts 6f weight as part of

a weight training prograin which hé-

believed would strengthen. his back.
His physician did not presciibe weight
-‘Hfting-in-order to improve the Griev-
ant's back:piroblem. It is withiiy: this
factual context that:the. instant:dis-
puterarose. -~ - . - i

-In an award dated June 27, 1994, the
Undersigned - Arbitrator determined
that the Company did violate the Con-
tract when it terminated the Grievant.
The Undersigned "Atrbitrator found
{hat the Grievant did have a recurring
back problem caused by the repeated
straining of his back because he was
too short to properly lift tires.off of the
press row. The Undersigried Arbitrator
further determined that the Company
failed to adequately investigate the sit-
uaglon before discharging the Griey-
ant. T -

This Arbitrator also deterrined that
the Compafiy did not-present evidence
at the hearing to sholv that. g rule
prohibiting the violation of a physi-
‘cian’s weight restriction had been pro-
miulgated to-the employees, or that the
employees. 'were aware of ‘the  conse-
guen(:es for violatinig the rule, The Uni-

ersigned Arbitrator also held that the
Company should have accomniodated
the Grievant's “mechanical disadvan-
tage” by either transferring the Griev~
ant to another position where “his
height would not impede’ his produe-
‘tvity, or to somehow adjust the row
préss so that thé Grievant could oper-
ate it without straining, . .

The Undersigned: Arbitrator issued -

the following award ¢n June 27, 199%:
‘Thie Gilevant shall be reinstated with full
back pay, benefits and séniority, Further-
ore, the Company must, without, suffer-
ihg- undue hardship, accommodate . the
‘Grigvazit's hélght, by either changing the
equipmeént that the Cure, Inspect-and Spe-
‘cialty thre uses or by transferring the Griev-
-ant to another more suitable position. :

The ?omliany?'s -Posi'tion ‘

The Company argues :that..the
Grievant was assigned to light duty at
the time of his discharge, and there-
fore,.the calculation of backpay:should
not . include payiment . of gvertime
wages. The Company.argues:that the
Grievant would niot haye been sched-
uled to work overtime after September
17, 1993 ‘because he worked under a
light-duty assigninent, The' Company
asserts that hackpay should be calou-
dated without theaddition of any over-
time loss pay.opportunity. = - -

The Union’s Position , - . ‘
The Union argues that the: (;;‘r.rieg,—
ant’s backpay award should’ in‘c{}x de
oyvertiine -Ioss pay, oppor@un(i:,yy-. He
Upion argues that, had the Grigvant
been examined by a. physician chosen
by the Company, and that physician
recommended that the dGrievant be
disqualified from his then current.pg-
sition for medical reasons, the Griev-
ant would have been placed in anothér




KTVI-TV ING.

103 LA 1209

position. which would have included

overtime. opportunity. Therefore, the
Union conténds that:the Grievant be
compensated for all possible overtime
opportunity from-September 17, 1993
until the date of reinstatement. -~ . "%

CLARIFICATION.OF AWARD

lﬁ;ﬁhel instant matter, the Grievant
was discharged pursuant to a rule pro-,

hibiting the vioiation of a physician’s.

restriction for a.inedical puxpose. The,
Undersigned Arbitrator held that the
Company did:not haye just.cause for.
terminatirig, tlie Grievant on Septeiny
ber, 1T, 1993.. The: Arbitrator awarded
thé ‘Grievant reiristatément with full
back pay, ‘benefits and senlority. The
Parties "submitted the’ following fs-

sue(g); to the Arbitrator:, -

+1:-Whether the Grievant shall be awarded.

bgol;}:pa.y for, loss. of overtime opportunity,
PAYR i xv o e R
The Arbitrator has considered- the
testimony, -evidence and .arguments
presepted by the Parties and. con-
cludes: fhat , the Grievant- shall be
awarded hackpay for loss of overtime.
opportunity afier his termination on
September 17, 1893. ... e
.~The, ; Undersigned. Arbiftrator held
that the Company did:not have just
cause to discharge the. Grigyvant on
September 17, 1993 in Case No. 94-4.
The  Undersigned Arbitrator -deter-
mined that the Grievant shall be rein-
stated with full backpay, beneflts and
seéhiority, The Union argues that.the
Girtévant should also receive backpay
for. overtime work the Grievant would
have had the gpportunity to perform
lé}_d the Grievant not been unjustly
fs}ghgrgéd. The Unigr azgues that the
Gtilevant has been réinstated to a posi-
tion which he is abilé to perform with-

i

terds that the Company, rather thanh
discharging the Grievant in Septem-
bér, 1993, should have placed the
Qrievarit in his now"éurrent position.
If the Compairy had placed the Griev-
ant in his now current: position, the
CGirievant would have had the opportu-
nity to work thirty-eight (38) Satur-
days, eight hours each Saturday,-of
overtime; according to the Union, The
Union requests that the Grievant be
awarded backpay for the thiriy-eight
(38) lost overtime days. .

- The  Undersigned Arbitrator agrees
with. the .Union’s position. The Arbi-
tratar -determined in Case No. 94-4
that the Grievant was not discharged
for just eause ‘pursuant to the Con-
tract. ‘I'his’ Arbitrator . further held
that the Company either transfer the
Grisvant to a job he is physically capa~-
ble of performing without ifijjury to his

out straining his back, The Union con-.

back, - or to..modily' the .equipment
which the Grievant had been. operat-
ing prior to his/discharge. In reaching
this determination, - the “Arbitrator
found. that the Compariy had received
this.request from:the Giievant’s phy-
sician prior to--the - Grievant’s- dis-
charge. - -0 5 o ED e K
The Company:did. not, present any
eviderice.to the Arbitrator tojsuppoit a
finding-that thé-Company wasathable
to relocate the. Grievant to-a suitable
position i Septemiber, 1993, If: the
Company had relocated the Grigvant
to-a suitable pesition; sudh as his cur-
rent: position;: he. would+-have-had: the
opportunity’ to -work thirty-eight:(38)
eight-hour . .overtime .-.days. -Cofises
girently;;-any. backpay-remedy.:should
cover:overtimeloss.pay opportuhities..

 KTVLTVING — 7 ._
. “Deoibion 6f Arbitrator

In'.te KTVIAY, INC. ARGYLE
THRLEVISION . |86, Louis, Mo, and
AMERICAN FH, ERATION TELEVI-
SION AND RADIO ARTISTS, FMCS
ago No, 94/36775, Tehruepy 1%, 1995."
- Arbitrator;: ¥red L. Hofimeister, se-
lected -hy-parties:through procedures
of the Federal Mediafion and Conciiia-
tion Bervice, ..o .
S N A AT SRR
DISCHARGE LR .
- Constrictive discharge »118.07
Teleylsion anchor mian '‘was constructive-
1y discharged angd {huis- 18 entitled to con-
tractually provided severance' pa.’{ of
112,515.00, wheré company offer.inctuded
46,000 cut in-pay.and demotion 4o report-
ing and part-time anchor- position, grisvant
had completed soms.23 yeays of outstanding
service to doinpa.ny.'_ang no negative atlega-~
tlons have beeri made coneerning his work
and personal conduet; grievant was not re-
quired to “negotiate” in.response to com-
pany offer. S '

N

Appearances: Foi the émployer —
Michael L, Lowry (Ford & Harrison),
attorney. For the union — J. Dennis
O'Leaty (Dubail Judge), ‘attorney.
CONSTRUCTIVE DISCHARGE
CHOFFMEISTER, Arbitrator: —

This arbitration arose from & letter
dated September 6, 1994 sent {0 Ken-




