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agreement:dated July 1,-1991 through
June 30; 1993, . s Tl L
" Accordingly, I will order a remedy in
the-award that follows. ~ -

AWARD

The State Compensation Mutual In-
surance Fund viokited Article 10, Sec-
tion 3, of the labor contract with the
Montana.. Public . Employees Assook
f.tion when 1ts managers, denied Wil
fam. DeCou’s Tequest for a five-week
vacation that would have begun Apéil
8, 1992 and run through May 11,.1992:
therefore, the grievance is sustah d
and the following remedy is ordered:..

The 8State Compensation Mutual lnsm;-
ance Fund and its mariagers shall p.e,t;r,t

i

William DeCou to. use hls acorued vacation
1;399.9\:2&? from April 3, 1992 through May 11,

Pursuant to Article 11, Section 2,'¢,
3, of the July 1, 1991 through June 40,
1993 agreéement between the parties,
each party shall share équally the eost
of the arbitration. - e

CREDIT UNION —~ -
' Decision of Arbltrator

INLANT) EMPLOYEES FED,

In re INLAND EMPLOYEES FED-
ERAL CREDIT UNION [Gary, Ind.l
and:- UNITED -STEELWORKERS OF
tAMERICA, LOGCAL: 3127413, Arbitra-
-tion Gase No.1991-2, Grievance No; 33-
91, January 31, 1992- .. - '

Arbitrator: Lamont E. Staltworth:
EMPLOYEE BENEFITS -

. — Fersonal leave -— ‘Minimim in-
texference’ — Particularized justifica-
tion»116.208 . o T TR
-. Employer improperly . denled grievant’s
request: for personal leave on Friday. and
.Saturday t{)llowiﬂf— Labor Day, despite con-
‘tentions that denlal occurred beeause two
smployees were also off during that same
rtime and Fridays.and Saturdays were gen-
~erally: buslest work days, -where collective-
bargaining contraoct. statés that “each em-
Dloyee “shall' ‘have three, paid personal
husiness days” and- that granting of leave
“is subject to calising ‘milnimuny interfer-
efice’ ¥ with employer’s opérations, grievang
gave employer required: advance motice,
‘there-was no evidence of leave abuse, eni-
ployer antleipated that. three .employees
Jould be on yacation in any given. week
‘with oné embployse off on any’ work day
Swithottt prior notice, ahd there was ho evi-
sderice that its decisibn ‘was based on par-

ticularized justificatlon and.that granting
of leave for those days would result in moro
than “minimnum interference,”

oy

'.Aﬁbea;fé.noes: Yor tﬁejmblc‘jyer —
Thomas G, Granack, attorney. For the
union.~ Michael Mezo, staff represen-

-’éﬁuﬁfﬁ(er; Lt .

PERSONAL LEAVE
Issue

~ STALLWORTH, -Arbitrator: — The
Parties presented the following-issue(s)
-to the Undersigned Arbitrator:
“Whether Mandgement violatdd the collec-
tive bargaining agreement when 1t denied
the Grievant’s request for pérsonal biisiness
days on September 6 and 7, 18017
- If-s0, what shall the remedy . he?
Applicable Provisions of the Collective
~'Bargaining Agiéement -

. ARTICLES

. " HOURS OF WOREK é
P : : - " ’ S
. - Section 7 — Hach employee: shigll:thave
Jthree (3) paid personal business: days per
caléndar year, Said Apersonlalarllqusin_ess days
are not fo be used as an extension of vacd-
ctlon’or holiday and would require advance
notice to the embployer of at least two (2)
working, tuins in advance except in .emer«
-genoy sltuations, It all- or any: park of-spid
personal business days are not used hy em-
[ployeé by the engd of the ealeritidr year, the
‘émployee shall be paid at his/her rate of pay
Tgt “the end of ‘the calendar yeéar. for.said
‘peérsonal husiness days, “The. grantitig: of
“personal buslhess da‘ysis‘sub{ect; to.causing
iminimum. inferference with the employer's

operations. . B CE
SR A ARTICLE 12 o
" VACATIONS L
B N
Section 6 —: C e

: “d. Speeific perlod of vacation . allotted o
‘the emptoyes will be d%_te}-ih{hed_.jbb? the
Credit Union as to cause minimuimn, nte§'—

ference with office operations.’ -

Bokgroung | LT

i The  instgnt - dispute ' involveys the .

Employer’s decision to-'deny the -ré-
dquest of Monica A Goshay, the Griev-

ant, to-take persondl.business days on -

:Friday and- Saturday; -September 6
~and- 7, 1991: At the tinie this dispute
- aross, the Grievant worked as a Level 1
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—+8avings Teller at the Gary, Indiana
branch of the Inland Employees Fed-

erdal Oredit Union. The Credit Union '

alsoioperates branches in East Chicago
and Schereville, Indiana. The bargain-
ing unit contains approximately Qifty-
nine (59) employees, in those three (8)
logations, S e

. Ms: Susan Sullivan was the Super-
vigor. of the Gary Branch on.the dates
-at igsue. At that time, eleveny’(11) bar-
gaining unit employees.worked at the
Gary Branch..e.g. slx (6) Lovel. 1.+
Savings Tellers-and one (1) Head Teler
ini:the Savings Departinent, and three
(3):10an clerks and one (1) IRA cletk’ in
the Loan Department. Four (4) of the
six. (6)-Savings Tellers served custom-
ers in the front of the office; two (2) of
those Tellers worked in the drive-up
Wwindows. The Head Teller was thie
“Jeader” - of.the Savings Tellers, and
also substituted for them when they
‘were unavailable or on leave, - - ¢
+Level:1 1s the entrgf—level position
group_in the Credit Union. The four (4)
.other levels in the Parties' wage and
classification. structure. contain pro-
gressively. higher-paying jobs than
those in"Level 1. For example, Head
Teller 1s a Level 2 position. The Level 1
émployees comprise a “pool” used to
fill temporary vatancles in the four (4)
higher levels, as needed. Employees in
Levels 2-5:can also be assigned.-to Lev-
el 1 work asmecessary.. ot o
‘~Sullivan testified without contradie-
tion that some.of the Level 1'— Say-
dhgs Tellers at-the Gary Branch sub-
stituted for .the-loan clerks in that
office. However, she further testified
that the Grievant and cerfain other
Level 1 — Savings Tellers were not
trained to serve as ldan clerks, ard
that those Level 1 employees substi-
tuted Tor other Savings Tellers.

Ony Beptember-3, 1991, the Grievant
wrote the following memorandum to
Debbie Gabrysiak, her immediate st-
pervisor: =~ H R
I wouild Hke to notify you in advance that
1-will need to take 2 Paid Persbnal days on
Septembel-6th andiTth 1991.This {5 necds-
sary in order to attend an out-of-town fu-
neral.of a (great aunt) family member.
Sullivan denied the request on that

same dite. Shie wrote the following
statement on the memorandum ‘re-
qtiesting the personal business days:
“ion §-29-91 Rosalinda Lopez was deniied a
perdonsal day on- 9-5-91 bhecause [Luplip
Kleinenstewics] was on vacation and Moni-
ea. Vitela will be gone for union business./I
‘haye to deny this [request by the Grievant]

for the same reason,

(A . e

September 6 and 7 were the Friday
and:Saturday. following Labor Day-in
1991. The Griévant worked on both
-days, as scheduled. R :

£ The. instant grievance was filed at
Step:-1 on. September 5, 1991, The
grievance sought the following relief:
~“&Phe Union demands that:the Com-
ipany -follow the written language of
e :B.A. regarding Personal Days;
thé Union:further demands that the
s@ompany grant Moniea Goshay any 2
Pargonal Days of her cholee, including
fi]l paymendt of wages (16 hrs, paid).”

““Fhe Parties have stiplilated that
fHere are no"issues of procedural or
-glibstantive - arbitrapility before the
‘Arbitrator. It is within this faectual
context that the instant grievance

“2Fhe’ Credit Union agreed to present
{t5 “case first_at the hearing In this
‘inatter. The Employer further agreed
that, under the particular contract
'T%i_:pvisions' “4t igsue, the burden had
Bhifted to the Credit Union to demon-
élirat‘e that it acted in accordance with
‘the contract in denying the Grievant's
‘hersonal busiriess day request.

. The Credit Union asserts that Man-
;g‘g‘emem did not violate the collective
wrgaining agreement in.the Instant
gase: The -Employer contends . that it
properly informed the Grievant.of the
.-reasons that it denied her rgquest: Ac-
.cording . to the Employer, it proper]
implemented the contractual provi-
sion that “[tlhe granting of personal
business days is subject 10 -causing
minimum interference with the em-
ployér's  operations.” “The Employer
contends that the requested leave fell
-during & Dotentiaily busy work period
(the Friday and Saturday after a holi-
day). It further argues that it properly
enied the leave Téquest because two
(%) Gary branch employées were al-
ready approvéd to be on leave on Sep-
tember 6 and 7, 1991, In addition, the
Employer emphasizes that it-hadearli-
er denied another employee’s request
for personal business day leave for
September 5, 1991 on that same basls,
The Employer malntains that Man-
agement acted reasonably.-in' deter-
mining that, during such potentially
busy perlods, it'would aliow employees
to take personal -business days only in

“dire emergencies.” Acecording to:the

Credit Union, it i3 therefore entitled'to
ask employees the retison for reguests
for personal business -leave during
such potentially busy perlods. The
Employer argues that its interpreta-
fion of the contract is supported by.the
Parties letter of agreement providing
that the Credit Union’s facilities areto
be fully staffed on the Saturday after
a holiday, and not partiaily staffed-4s
on other Saturdays. T
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The Employer emphasizes. that it
does not ask for such explanations for
leave reguested during non “potential-
-y busy'’ ‘periods, Management furtliér
‘contends that it has not implemented
a_ “blanket" policy: denying pérsomdl

-leave requests for Mondays anid Fri-
days, and stresses that it hds approvéd
certain léave requests for stich days.”:
“The.. Gredit * Union, therefore, : re-
guests .the Arbitrator -fe. find that
Management did not violate the con-
fract, and to deny the instant griev-
ance in its entirety, : B

“Fosition of the Union ..

The Unlon contends that the Credit
Union violated Article 5, Section: 7-6f
;the collective bargaining agreement
by deénying the Grievant's request for
Jpersonal blsiness dayson September 6
and T, 1991. According to the Union,
“while this provision of.the contvact
‘was first {inplemented in 1991, it Uses
‘the: operative standard. governing the
Employer's suthority to giant or dehf'g
“vacatlon leave requests e, that suc)
decisions will be made $0 as to “cause
minimum interference with: office op-
erations.’ The Union emphasizes:-that
-this standaid has been interpreted in
-many steelindustry awards; and that
‘both Partiés were aware of these Inter-
‘pretatiohs When -they: hdopted  the
“iiinimum Interference’ criterion for
‘ pérsonal. businéss days. In-partioular,
thie - Unioh. relles on an_August, ‘1988
award by ‘Arbitiator MéeDermott hotd-
Ang that mianagement must- démion-
strate” “that its Va;cation-’schéﬂt_ilfn%

‘tecision wasreasonable oh the basis of

“all facts specifically relevant to 1t aiid
not on some’ general theory of whit
“would be conveniént.” -~ - - - o

did not-meét.this “particularized jus
“fication’ test in the instant case, Ac-
cording “to*the Union, Managenignt
“wag or 'should have beeri aware that
'stfficient Tellers” would. be available
‘on September 6 811d.7,1991 even if the
Grievant were absent. Iri the ‘Union’s
view, ‘the Employer should -have ap-
—i)rmfed ‘the:Grievant's request becavse
it could reasonably have.assigned. the
: Gary branch Head Teller to the Griev-
-ant's assigned work:0r those diys,aird
eould reasonably have transferred ah
~erhployee from another branch, ' -
~Inzadditfon, -the Unlon argues that
‘the prior denial of a.personsl léave ddy
-for emgloyee Lopez is nbt‘.‘disinosltiv@,
since that employee requestéd leave on
Septernber: 5,:1991 and not onx'Septem-
‘ber-6 and.T,.1991 as the Giievant.did.
“As g result;-the Unién maintains thit
“the Credit Union did not meet its buf-
den of proof-under-the “minimum-in-
terference” standard,” - 7. e e

“the Grievant’s reguestfor persohal busin_ess
<;11t 59, What shall the remedy.be?. ...

w The -Union contends that the pre-
viously-approved absences of two (2)
-other Gary branch employees on Sep-
tembeér 6 and %7, 1991 is not controiling,

«since those emiployeeés: wWere riot. Save-

ings Tellers. In addition, the:Union ay-
‘gues that such vacations and union
leaves of absence are part of the “nor-
-mal” schedule for-which the Ernployer
Umust plan, As a reésulf, the Union
maintaing that such absences.are not
-proper. grounds; in and.of themselves,
con which {6’ dény personal:business
w4y Tequests. A. contrary -raling,. ac-
:ebrding to the Union, would-effectively
‘riegate the Parties’.agreenient: that
employees: “shall have thiee(3) pald
personal business'ddys per calendar
WeArS T T ant red e e T
- "The Unifon further argues that the
Employer's interpretation of Articte 5,
-Seetlon T is based-on festrictions that
“the Parties did not négotiate. ‘The Un-
“ion thus malfitaing that the contract
does'not contain g speeial rule for pex-
‘sonpl business day ‘requests for Fri
days or.Saturdg¥§'a;f_i;gr:holida;ys. and
that the reason for the employees’ Ye-
guest 15 simildarly-not listed: as‘ a re-
-gtrictiofi"in the confract. The Unlon

“argues that the Employer’s “potential-

1y busy period” test.is.not aceeptable
qunder: the lorigstandinig Tales govern-
dng Croiinitnumosinterference’ - with

: businiess operations; since itis h geper-

ality that is riot bused’onsthe specific’
-Workforce needs-for the-leave days re-
-guested by the Grievant; - ~ .7

The, Union; therefore, requests, thie
Arbitrator to'find. that the Credit Un-
ion viclated the contrach, and to order

an appropriate remedy.

[Opinion -~ R L
L RS AR AT B PRS- I
is disputeé involves the Employer's
decision todeny-the Grievant’s reguest
forpersonal business léave on Septem-
Ther 6 E}nd %"-991“ A
" The Partles submitted the following

-1gsue(s) to-the Arbitrator:”’ = | .

'wiisthér Mansgementviolated the ¢olie¢-
tive barghining agreenient swheén-itdenled

o1

days on September'Gand 7; 19012 - .«

ongld-

-TPhe Arbitrator has-caréfully:cor
-ered the -faols, evidenes and+dargu-
ments felated-to the issue(s). presented,
‘The . Arbitrator concludes, -that the
Credit-Uniofi violated “Article 5, Sec-
- tion: T in the instant ease; and that:the
Jinstant grievance must--He sustdined,
The “Arbitrator’s  reasoning; firidirigs

- énd conclusions are set-forth below,

-* This case presents the §amé contrad
‘interpretation-issiies as ih Arbitration
‘Cage’ No. 1991~1 Gilevands 11-91, in-
Yolving employee Mary:Johinson, THe
‘Arbitrator: has, thereforvel: «ised -the
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same reasoning in resolving both dis- it or, had the time to deal with it.”
putes, S L ﬂresto‘ne.Syn,thetic-Rubber& Latex Co.,
*, Article 5, Sectlon 7 provides as fol- NM6LA 968, 974 (J.E, Williams 1981). See
o ¥ B L s B B ot S o
. ‘mach employee shall have three (3) alg  SaT, 339-40 (T - workin ), and
ge;;genm bﬁsiiggss .iqus ger calend;f'é}f; cases cited in Elkourt and Elkourt. -
Said personal business days are ot " Phe -Arhitrator further agrees with
Sl B on extenslon of vacation or holiday  the Union that the interpretation of

and would require advance noticé ‘to the 110 : T1LE

émployer of ¢ least two (ﬂ"m"or}cfn‘f,t. 'm's?% these . conditlons cannas negate, the
ativance-oxce it jn emergency it ap‘fbx‘;s::l_ parties expressed intent that “[ejach
all or ény park of sald- personal Business  employee ‘shall have three (3) paid per-
days are not used by employee by the ehy of &mal business days. “per ~calendar
the calendar year; the emplogee;,shallr‘hg iaar.”. (emphasis added). The Arbltras
paid ab his/ner rate of pay st the end of the  for ¢ apefore determines that, 1n_for-
leafendar year for- said. personal -business - ulating A H otion T; the P
ays, The granting of pe'r,so‘i{ml Business ulating LF icle 5, Section 7, the Par-.
days Is subject to capsing mi it inger-  HES. implicitly - recognized that
ference with the employer's operations. - gghe;itgl‘;{ig_ personal bi}LliSin%ss téii"?fys‘ will
“The Parties go not dispute that the B¢V y cause sgme Into erence
Girlevant met the contractual reguire: gd.th .‘%usinﬂss "0 .eriktnpins, _However,
ments for advance notice, and that the ¢ i AT -it‘i‘i?;;o}' ‘akFées, with the Union
merls oxschance poLt I Sighen 181 s, Sbael o e
of vacation or holiday.’ As g resulf, the ¢ P imum . inte Sforence with the ein-

fon .has . established its prima facie ployer’s operations.”

Arbitrator has concluded that the Un-

¢ase, and that the .burden has there- «-In. this regard, the Arbitrator em-
fore shifted t6 the Employer fodemon= nPasims that the Partles did not pro-
tyate; bg a PrePﬁnderancegofgthe_,.'e'v_i- vide that there must be “ng interier-
f_iﬁnce. thet it properly imj lemented eénce with the employer's op’emtions.—"
the final condition for sich leaves'eg. ‘f't_athér,; they agreed that “minimum
that the- “granting -of ‘personal busl-  Interference ) was the proper means by
ness days is subject. to ‘causing m i< which-to fbalaﬁce'-_to;employees"c'on—
mum intérference with thelemployer’s tractual right to*“have three g»).pa.id
_pperatidns.”‘.TheArpitré,_.to‘p riotes that -personsl -business. days per calendar
Arhitrator - McDermott. utilized  $His year” and the. Employer’s contractual
burden of proof in Arbjtration: Award ‘mght to ‘efficiently, manage its oper-
No. 801 (Inignd Steel Conipany, Indi: phions. The Arbitrator may not amerid
ani Harbor' Works ‘and. United Steel: %r aiter that explicit contractual bal-
?&IJ‘:@;‘? of BA%%rgca,@Lo%l) Uqlti;)?] Ng apes,. . - ST
une.8, ‘page 18), which ap- "l yy g :
; Avisl i i3 . Liaraddition, the Arbitrator congludes
picd it providfons soiorning V8- y b “wintmu GG
The Arbitator is keenly aware that nr'-'i’} gfeg'?ﬂ@ﬁy tg_“? ?Qﬁfﬂ%t that 03%31: ]
his ‘authority is expressly limited unt ?j %%Yrﬁs. ‘n%x‘v' cta ’-"? 3 g- een _gc the
der the contract. Articie 9, Section 4 of lse " é’- ) ci? 'wé% r‘ﬁ?é - ehv%lgrth yt d?
l(:he agreement, provides that the Arbi- giéi.%%sﬁ 'emo ok éeesmaso "l?é % 't?t’g 4
rator “will have%grisdictlon and 8u~ ¢ jiinasse P ?y t 9'13; ; atﬁe 0 erg
\hority only to interpret, apply or e pop anti i otegmefl;s% e X0 e
germine ~compliance Wwith - the o l‘gteg L0 ?g-’- Ot ot 1 ke
provisions of this agreement. The Ar $iivecs leave. Tﬁgﬁ’f‘bﬁ? o Lty
Bitrator shall hot'have jurisdiction % th:tnthe ggvtfabt A ﬁ“"“ . v?d S
ndd to, detract fromior alter in NYWAY  petseen oty o é%(gf' D ot
The provisions of this agreement. . 3 ecztion'%oee ar “thv_ﬂﬁ_)_wiee 69
Milis generally accepted that “islome %ar g u?‘fit'&emﬁ Ay Ehngn ‘6%
gap-fill nP is.8, natural paxb of thein- tl%’a.%‘ sg( -(63) 0 s of e% ntiwuo ¥ S-I;;
terpretative process. ... ‘However, 80 vico. Tn addglio?m a’som o m ti?’eee(s'
athitrator may- refuse to A1l “gaps” nit members can ~'ta?<exvaéséat1%n ri
where he'ls convinced that to 4o 80 any plven Vac'abigh wéek, - n
tyould constitute -contract-making” * :3’ i yaraua R, .
rather than contra,ct‘interpretation_or As '8 result, Iast Chicago Office
application.” " Elikourt and ‘Hikouri, -Mansager Richard Fielder: acknowl
How Arbitration Works (4th Ed.- 19865), .edged at the hearing that ét- s expected
i)ages 145, 3417 (citation omitted). In the and aﬁticipabe;l that three( ) hargain-
nstant case, t;he‘Arbitra‘tor concludes Ing unit employees can:be on vatation
that such rgap-filling” 1s an appropri- in any-work week, Flelder also testified
ate exterision of the Arbitrator’s inter- that norinal absenteeism includes one
pretative role under the contragt, and (1 bargaining unit employee reporting
that the Arbitrator is {n fact, ‘“decid- oil on any given day without prior
{ing] what the 'parties would have notice, due to-illness or other unfore-
agreed upon if they hhd thought ahout  seen emergency. : DT

I
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The Arbitrator agrees with the Uns
lon that such absences must be treated
as part of the Employer’'s normal opers
ations in consldering whether any.giv-
en request for -personal leave creates
more than. the allowsble “minimum
interference with the employer's oper-
ations,” The Arbitrator concludes hat
a confrary riling would negate the
Partles’ agreement that “lelach erpr
ployee shall have three (3) paid perso;
al business days per oalendar yedr’
given the contractual entitlemenits to
vacaticn and sick leave. e

“The Argltrator further deteiriings
that the Pariles intended to incorpos
rate the stanidards governing vacatioi
scheduling when they added Article b,
Section [77to the agréement effective
Februaty I, 1991, Article 12, Sectiory
() -of ‘the contract states as follows:
“Specific perlod of vacation allotted t
the employee will be détermined by th
Credit Union a3 to cduse minimuin 17
terference with office operations”
Since the operative standard in both
clauses is identical, the Arbitrator
agrées: with' the Union that arbltral
authority -interpréting the “vacdtion
scheduling provisions will be hi‘ghiir
relevant to the instant cage; =~ .0

-The: Arbitrator-further agrees with
the Union -that - Arbitrator McDer-
mott's recent award in Inland Steel
Case No, 801 is dispositive. In that
case, Arbltrator MecDermott was gp
plying contractual language stating
that “[t]he vacation' time allotted to
each employee for his vacation shall'bie
defermined‘by.the Company so that it
will’ catsé the minimum iriterférence
with plant operations; ‘with,con’sidgji;-
ation béing’given the wishes of indi:
viduals in accordance with thelr rela
,t_i_ve_"length._.?I continuous service.”
Awdrd No. 801, page T-(¢émphasis add-

ed). oo T T

Arbitkator McDermott concluded ps
follows regarding the “minimum. in-
tertérenice™ provisibn: .. . T
.+ »+ {TThese yacation-scheduling problem
c;a;nno‘t,]be mgolcva’ed 6n a. ratlonial’ basis af
ldrge, as it Were. The more p,xﬁnqr emplo¥ees
right to take vatations: when they. wint
‘them must be decided on the basls of details
specifically: applicable’ to. their skilis. and
Managdient's showing of reasoriable need
for them at’the particular tithe; in order:to
cause minimurn interferance with plant op-
erations, When challenged, Mansgeméent
must establish by a préeponderance of .the
gvldence that the grieving employee. conld.
not.be spared ,_h‘eg;. On the other hand, i}
need ok demonstrate that the grlevant's
presence wWould be indispensable. I must
shot,  kowever, that its ‘pacation:schetulin
decision #aY reasonable o# the basis-of dll
Facts specifically relevant to it undiiof ofi
'sc?en.‘i general theory of what would be conve-
n ﬂ', e . . . .

Id.; at page. 18 (initvlal_‘emﬁha‘?is in
original; addjtional emphasis added), -

- Arbitrator McDermott then applied
this fact-specific standard, which re-
quires “particularized  justification”
for each employee request, to the em-
ployer’s . “blanket prohibition” of all
vacations in certain time periods, Id.

Other steel-industry arbitrators
have reached similar coneluslons eon-
cerning. clayses with identical,. or ex-
trémely  simijlay, operative language.
See, United States Steel Corp., Sheet
and Tin Operations, Steelworkers Ay-
bitration Awards, Report 240-(S: Gar-

retl, Chairtan 1968) at 11,366, 11368
(applicable ‘contract provided that
managenient wolild ' schédule vaca-
tions, “in order tp ifisure the ovderly
operation of the Plants”; Board of Ar-
bitrgtion held that “each individual
employee’s request must be treated on
the basis of the facts which are. rel-
evant to it”; it further determined that
& “flat limitation .. cannot be recon-
clled with the right of 85ch’éitiployee
to haye'his requiest for g vacation peri-
od eonsidered objectively on the basils
of the speclfic facts which reasonably
appear relevant to that $pecific re-
quest.”); Pitisburggh Steel. Co, Steel-
workers Arbitration  Awards,  Report
186 '(T.J. McDermott, 1964) at 8687,
8691 (applylng contract clause pro-
vided thdt the “final right:in all cases
to ‘scheduilé [exténded’ vacgtions] for
the orderly” operatiéns of the plants,
realns with the Compgiiy”; arbitras
tor Neld that “denials of particular va-
cation requests ' must be made on an
individual basis and the reason there-
fore must be related to the mainte-
nance of the Plant’s uperations.”)

. As a resulf, the Arbitrator concludes
that personhdl buginess days must he

granted under. the. terms of -Article 5,
Section 7 where;-(1) the employee has
giveti the Company adyance due no-
tice ,of the request, as defined in the
contract; (2) ‘there is no evidenee of
abiise e_.g.»,,.tbgh_-thg gmployee is using
the personal business day to extend a
vagation or helid Ixcl};t@) the Em-
ployer does not detlionstrate. a . “pars
ticularized justifieation’. that grant-
ing the personal biisiness leaye réquest
would cause more than “minimum ine

terference. with .the employer's oper-

ations e ,
In addition, Mansgement’'s declsion

mast be judged by the facts.availlable

to.the Employer, and ‘on which Mans
agement relles, at the time it evaluated
the particulay personal business day
request at issue-Thus; while Manage-~
ment’s reasonable deeisions in this re-
gard will not be overturned even if
they are-ultimately erroneous, the Eme-
ployer will also not be able to justify
unreasonable decisions-on the basis of
information which. 1t did not Lave op
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declsion, . RS S

.. The . Aibitrator - further concludes
hat Management is obligated-to in-
orm ;h“ie .employee of-the “particular-
ized basis” for that declsion atthe time
it is made, Such a requirement creates
an. important evidentiary. record. for
the basis of the décision, and imple-
%t}nts the Parties' A_mu'}u_ai. obligatiotis
[a act responsibly and in good faith.
 The Credit Union asserted at the
hearing that it.did:not have & “‘hlanket
policy” of denying employee requests
f&l; personal business. day. leave. for
Mondays anid Fridays, In fagt, the evi-
dénce indigates that the Employer ap-
sroved six (6) such requests for Mon-
days, thirteen (13) requests for leayeon
Fridays and one (1) request for Batur-
ﬁ?;yperSt)ngl business day leave. In ad-
ij tion, the Employer had approved fif-
tynine (59) of the sixty-nine (69) leave
%cgiligsts submitted as of October 8,

“However, the evidence in the record
does demonstrate that Management
did require employées to supply -the
téason for thg personal business. as;
_fequ'est if the employee requested sucl
eave on & day which- Managerient de-
términed to be a ‘potentially busy
day.” Felder explained at the hearing
that, if the reason is valid, he approves
such requesis depending on’the time

of the month for whi¢h leave was

asked. He further exPl:ained'tﬁa.t he
does not require employees to supply
the reason If the request is not made
for a ““potentially busy time.” .
+. Such'a “blanket response”? to iadi-
vidual reqtuests-‘ifor pérsonal. business
days is not permitted under the “par-
ticularized - justification” test which
the Partiés incorporated into Articte b,
Section 7 of their contract. As Arbitra-
tor MecDermott held, the Employer
itiust show “that its [personal business
dayl-scheduliing - desislon was reason-
able on the basts of all facts specifically
relevant to-it and not on sote generul
theory of what would be cofwenieht,”
Intand Steel Award No, 801, supra at
page 18 (emphasis added),
The evidence further démonstrates
that the Employer utilized this blari-
ket test, even though the denial of the
Grievant's leave request seems to be
pased on the ‘contractual “minimium
interference” test. In four (4) instances
prior to the denia] ofrthe instant re-
quest, including .the corpanion dase
to the instant dispute, the Employér
based its denial of the resulting griev-
ance on.the following, identlcal state-
ment: : o -
“CGOMPANY DECISION AND SUPPORT-
ING FAGTS . ‘
- The.company is In the business of provid-
ing financial services to its members—Thg

) ,_ilize ‘whef;-_;i,t,; made -iihe.'?challenge_d ,

future of ;the!comgany is dependent upon
low-wéll our members are serviced. There-
ore our obijectlve it to assule that our mem-
bers  are provided with prompt sérviee,
bighest quality with-maximuim efiicienty—
froxivour eriployees, = . STttt o
ﬁ_atﬁEq’.%h-:;ia_se for personal days off should,
and s decided on its own merit as to the
detriment, -to effictent service of our memr

bers. . . . ' . . o :
i.-{f-_.‘lﬁ managements right to grant or deny
8 réqubst for & personal day off. Manage-
meént has the right to inguire into the gen-
eral nature df employees’” ahsence for per-
sonal reasons, - oL LT
. If management feels that it cannot, be-
use of the time-off requested, service our
enihership, 1t theén, at its discretion, deny
the employee's request for g day off,;’ -

L 3 ¥

“’Phe fact that the Employer used &

Heanned” recitation of its “potentially
Blisy. day" poli¢y in these other, simi-
1 cases.is addifional evidenee that its
denial .of .the régitedt ifi the instant
cfse-‘v{as not, in Iact, based: o1 a suffi-
¢lently particiilarized justification re-
Iated to the ‘minimuny interference”
gtandard in-the contract. Rather, this
statemernit is s *‘general theory of what
}XQ},;IQ be "convenient”  (Inland . Steel
Awbard No. 801, supra), and is therefore
insufiicient on its face. BT
.. Moreover,. the “potentjally busy
day" test is, in fact, afi impermissible
gﬁtempt to-amend oy alter the Phrbies’
dontractual . bargain. As emphssized
eariier, the Arbitrator may not, “add
10, detract from or altér in- anyway fhe
provisions of this agreement.” How-
éver; the Employer's deelsion criterion
for personal business. days: does just
that, since it atternpts to restrict the
\ise of personal business leave beyond
the speelfig conditions: to, which the
parties agreéd in Article, 5, Seotion 1.
"The Parties specifically listed three (3)
conditions for grarting personal busi-
Eess days: (1) that it “not be uged as an
éxtension of vacation or holiday”; (2)
that it “would require advarce notice
o%a‘t Jeast: two (2) working-turns.in
gdvance except in emergesncy  situa~
tions”; arid (3) that “(tlhe granting of
personal- bisiness days s Sabject to
causing minimum interference: with
the employer’s operations.” - = -

1t 15 & maxim of contract Interpreta-
tion that_"to'expljessif include one o1
more of aclass in a‘writien instrument,
must be taken as an exclusion of .all
others, To expressly state certain eXceps
tions indicates that there are no other
exceptions. To expressly include sdme
guarantees in an agreement is to ex-
clude other guarantees.” Elkourl and
Etkouri, page 365 .(emphasis added).
"This lists of restrictions on the use of
personal business days. does nof in-
clude - the validlity of the em loyee's
reason for the request, except In cases
wheré Management reasonably sus-
pects that the employee is attempting
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to impermissibly extend a holiday or
vacation. As a result, the Arbitrator
agrees with the-'(-\l{ﬁ_()n that the Em-
ployer violates Article 6, Bection 7 by
reqguesting employees to provide sug
réasons, even’ when such reguests are
for personal business leave during “po-
tentially’’ or “actually” busy days, - =~
In addition, the Parties did riot
specify that the Employer could apply
a more stringent standard to requests
on days which it determined were “po-
tentially busy days” for its operations,
Since the Parties have expressly iden-
tified three (3) conditions for the use of
personal business leave in Article b,
Section 7, the Arbitrator will not imply
additional restrictiohs. Suech action
would impermissibly amend the Pai-
ties’ specific contractual agreement h
personal business days.” U
th'r?%hmémt_%wr‘ gunthér-tﬁ?qlgdgs
at the Employer's “pofentially busy
days"” policy, i§ otAsill?SpOrted gy ‘th
Parties” “Scheduling” Memofanduir
of Undérstanding. "That agreement
states, in part, that the normal prac¢-
tice of scheduling half-staffing oll Saf-
urdays will ‘not be utllized on “lainy
Saturday that follows a holiday ...»
To begin-with; that agreement does
not support g denlal of Grievant's ré-
uest to use a perdonal business day ol
Friday, Septembelr 6, 1891, In addition,
the inereased workload on such Satur-
days is part of the _Elﬂﬁloyer's ‘“riormal
operations”, for which the Employer
and Unfon have planned by, Prov_.;;d ng
a_full’ complement' of employees on
such days, ‘Further, the. Arbitrator
notes” that Management .did ‘not rglly
on this reason at the time of the deni-
al. This latter rationale also-applies o
the Arbitrator's “determination’ that
the “spilt shift” schediile on Friday,
September 6, 1991 does nok justify the
ployer’s denial of the Grievant's ret

quest, e e
"The record’ aiso makes clear, how:
- ever, that the September 3, 1991 denial
in the ingtant ease did not satisfy the
contraptual test in -any event, “éven
though it did purport to be baséd on
operatlonal needs, Sullivan’s denial
stated as follows: e
", On 8-20-91 Rosalinda I_)og:z,was denled a
personsl day ‘on “8-5-91- because [Lupita
Klembnsiewl¢z] was on vacation and Moni-
ca Vitela wilt' be gone for union business, I
lave t0 deny this {request by the Grievant]
for the dame reason: - S R
" However, the denial did not mbet the
standards artloulated” above for- the
“minimum “interference” test. Sulli-
van testified at the hearirig that-Fri-
days and Saturdays are “generally”
the buslest days of the week, and that
Saturday, September 5, 1891 was theé
pay day for Inland Steel salarled em-
ployees. ‘However, the former state-

ment is not a “particiilarized justifiea~
tion” for -denying the Grievant’s
request ‘for this specific Friday and
Saturday. The Arbitrator has also de-
termined that the latter justifidation,
while related 6" September 7, 1991 is
not. supported by sufficient evidence
demonstrating-- that granting the
Grievant’s request would have result-
ed in more than “minimum interfer-
ence” with Employer’s operations,

. The Arbitrator agrees with the Un-
ion' that the Employer's denial was not
reasonable when judged by the infor-
mation available on September 3, 1991
on which the Employer reited. The
Employ¢ér ‘did not prove thdt it could
not have assigned.tlié Gary Branch
Head Teller, pr transferred an employ-
ee from another brexich, on those par-
tieular dates. As a resulf, the Employer
violated Arvticle 5, Section.? by not
availing itself of those opportunities,
and instéad denying the Grievant’s re-
quest for leave. . = . '

The Employer does not.cure this de-
fect hy adding that September 6.and 7,
1991 were_ the Friday and Saturds
followjng. the. Labor Day weecken
since ‘that assertion is similarly not
based on the “fdgts specifically rel-
evant” to the employer's operations on
those days. In addition, the contract
did not explicitly restrict the use of
personal business days on.such Fri-
days and Saturdays. As stated above,
the Arbitrator may not imply such ve-
stiictions in the face of the explicit
restrictions whieli the Partiés adopted.

The Arbitrafor.also concludes that
the September 3 denial cannotl be rea-
sonably based on'the fgot that the Em-
ployer had earler denied another em-
ployee’s .reguest for personal business
leave for September 5, 1991 for- the
same reasons stated In Joint Exhibit
No.- 3 e.g.-that two (2). Gary- branch
employees were already. scheduled to
be off work in that period. The Atbi-
trator notes that those employees were
not Sayings Tellers, and that, as g re-
sult, the Grlevant's absence. on Se?-
tember-6and ;1891 would not directly
affect the Employer's efforts to replace
those eripioyees, In-addition, the Em-~
ployer did_not. make. a part{cularized
showing in the September 3 denial
that the,Grievent’s requested absence
would have causgd more than “mini-
mum. interference’’ with its use of the.
‘Level 1 — Savings Tellers at the Gary
Branch as a ‘“pool? to fill those higher-
rated positions on those days.. -

In sustaining the instent grievance,
the Arbitrator emphasizes that the in-
‘stant Opinion and:-Award does not, ad-
dress any slfuations not presented by
the facts of :this ‘particular dispute.
Tieéspite the Urilon's Invitation that the
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Arbitrat;c)r'lssue an aii-éhcompassin'g
ruling, the Arbitrator concludes that

-such issues:are best-saved as grist for

g%%her-mnlgso t;

150 k%&they,canbe evalu-
against the b

ackdrop of a record

-developed for those incidents. For ex-

ample, -this Opinion and Award does
not address-whethef -the Parties. in-
tended that. emplayees provide reasons
for “emergency” requests for personal
business days, which .the contract
exempts from -the two (2). advance no-
,%Ice Tequirement in. Article.5, Section

DR

"The ‘instant grievahnde 1§ ‘Sustaitied,
The Arbitrator shall afford the Parties
thirty (30)days.to agree upon ‘the ap-

.propriatesremedy.  Any - sueh  agrée-
‘ment shall be ‘nrecedent setting, Ab-
gent a. reselution - within. thirty: (30)

days,.the Undersigned Arbitrator shall
determine the .appropriate ‘remedy,
The Arbltrator shall retain jurisdic-
tion over the remedial aspeots of .this
dispute. The Employer-shall:grant the
Grievant two (2) additional. personal
business days.with. full payment. of

‘wages, to'beScheduled 1 accordaince

' DISPATCH PRINTING, €O, —

with 'the rec%iljrémeyits' ‘of Article 5,
Section 7 of the collective bargaining
?cgreﬁmenﬁ.,r - - ~‘ - ' -.; RN ‘ ‘ (N

R

ac

.

- L Dedlsion of Arbitrator . -
', In re DISPATOR PRINTING COM-
PANY and . INTERNATIONAL
BROTHERHOOD OF TEAMSTERS,
LOCAL 473, November 21, 1891 _ -°

Arbitrator; Timothy J. Heinsz .

EMPLOYEE STATUS-

— Refusing severance.pay. »112.10
»123.111 »117.42 - sl T
Employer tmproperly dented utility work-
ers wﬁo Wwere t:érmln‘a{ed-'wtlén Jt moved to
new {acllity option of- refusing seversnce
pay and thus becoming eligible for einploy-
ment as journeymen substitutes; svhere col-
lective-bargaining contraet identifies
classes. of, maliroom employées eligiblé . for

severahce pay and states that otherwise eli-

-gible employee “may décllne to accept” sev-

erance pay and “shall” be eligible for em-

ployment as priority. substitute. o
- Ellgibility for vacaincles — Bar-

gginin_g,history »112.10 $24.37 »119.126

»117.42 | o : o

. Employer properly -denied grievants who

were %ergﬂngted wti‘{mvllt} moved to new fa~

cility, right, to remain eligilile; for. filling
Journeymen. vacancles as they oceuryed,
-where both hargaining history and contraoct
ianguage show that specific employees who
are-listed -will, supon. ‘termination, refdin
Tight of first Yefusal:to fill fourneymen va-
cancles, grievants’ names,were. not Hsted,
and contfget -proygiio;} proteets company’s
-economic interest by atlowing it.to meet its
gbor needs through utility workers instead
f more costly dourneymen. . ...

B TN

s Appearances: For -the employer, ;~—
Sandra P. Zemm, attorney; Michael J.
Rybickl, attorney ‘and-employer nego-
-tlator;: Robert J. Brown,-assistant di-
‘Teptor 'df- production; Floyd -V.-Jones,
employée and Ia.bgr:*;:'e,lations_ director;
Dave Callahgn, “thailroom mana%%;
Patrick Elgin, personnel manager. For
the union — Susannah Muskovitz, at-
torney; Donald Barnes, chief steward;
Crcialg A. Taylor, assistant chief stew-
ard. ‘ : .

EMPLOYEE STATUS
1, Issue

. HEINSZ, Arbitrator: — The Avbitra-
tor detérmines the Issue in this case to
‘be whether the Cofupany violated the

gellective bargaining agreement when

it, failed toprovide; to the Grievants,
‘when their employment as ‘utility
“Workers' wios - terminated in Mareh,
1990, the 6htion of declining to acéept
Severance pay ahd.of thereby becom-
'_i_ng”1mmediat‘ely‘.eligibl‘e_ for employ-
ment as priority substitutes and. for
eventual employment as journeymen
whenever vaeancles oceur in existing
journeymen positions; and if so, what
shall be the remedy. - :

AL Applicable Con_t,};a.(-st'Provisions

[

SETTLEMENT OF DISPUTES, GRIEV-
ANCES, AND DIFFERENGES

SECTION 7.

* & ¥ ; :

The Arbitrator shall have 1o power to
change, modify, add to or detract from any
terms of this Agreement. ... - ’

* & &

' INVOLUNTARY SEVERANCE PAY

SECTION 26, - A

{a) In the event of consolldation, njerger
or permanent Suspension of publication of
the Dispatch, employees ag defined in sub-
paragraph (b) with one year's service or
more who, within six (6) months lose thelr
sltuation because of such cohsolidation,
merger or permanent suspension, or other
.reason for a reduction in the work force of
the Mailroom shall recelve severance pay of




