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Background

This is a case involving reimburse-
ment of tiltion for courses taken:By
an employee of the school district. The
Employer was party to a collective bar-
gaining agreement with the Gayi:
Teachers' Assoclation in effect, ;ft‘oé
August 31, 1988 through August.30,
1990, Sometime during this period the
Gavin Teachers’ Association -was..ré-
placed by the Gavin Education Assgei-
ation as the bargaining re'gre‘se,nta Ve
for the bargaining unif. At the time’of
the ‘arbitration. hearlng the '
Education Assotiation was involved in
negotiating a first contract with the
Employer. o ot
- Although the 1988-1090 Agreeméiit
negoliated by thie former bargalping
representative is now expifed, the Paj-
ties have agreed {o contihte to prcce%s‘_ .
grisvances under it in accordance with
Article IX. By letter dated Septembér
14, 1990 the Grievan$, Barbara Fore-
man, a teacher for the Distriet,-ih-
formed the Superintenident that she
was planning to take two .college
courses during .the - semester,. . gnd

would like to be reimbursed for tHetr
cost. The Superintendenit replied in'a
letter dated ‘September. 19,.1890 that
the Grievant should present a writtéh
tationale régarding how these course
applied to her work, as required in the
Board’s tuition reimbursement policy.
Ori September 24, 1990, the Grisvajit
wrote back to the Supsrintendent dé-
seribing how the courses related to Her
work,; and-asking the supérintendent
to.inform_ her where in’the Board's
poliey such a written rationale was re=
guired, -~ . e Ty
- On September 26, '1890; the Assocl-
ation flled a grievance over the Board’,
requirement - that the Grievant an
anothér employee, Judy Cormany;
were required to file written rationales
-for the courses they wished to take, in
‘order to bé reimbursed by the Employ-
-er. ‘The Assoclation conterided that
~there was no such requirement in the
“Board’s: {JOUQ.V.’ -The “other e,mgléyee
Was eventually relmbursed for the ti-
ritton. afid. she wis dropped- from- thé

guievanege,. . ..o T
-+. Ofy ‘December 7, 1090, the Superih-
teiident -officially ‘denied the . Griey-
ant's a(Ppiicatlon - for reimburséement,
contending thdat, the courses she want-
ed {0 take did not aé)bly."f_or Instrues
tional personnel. On' the saine date thé
Supsrintendent wrote a letter to the
_Assocititioh stating that the grievdnce
‘Wag- denied beeguse the Bodrd policy
“finder consideration was not: garj;u_‘pt
‘#he labor agreement between the Bar-
+-On December 10, 1990, during 4. me-
diation session regarding the negotia-

i
\

»

. arbitration, : .

tion of the new collective bargaining
agreement, there was a brief discus-
sion regarding this grievance between
Mr. Mark Reinstein, Illinois Eduéa~
tion Association Uniserv Director, and
Mr. Nicholas Sakellariou, Attorney. for
the Employer. According to an afida-
vit from Mr. Reinstein, the Parties
agreed o proceed to arbitration on the
grievance, ‘and to use the American
Arbitration. Association’s (AAA) ser-
vices rather than those of the Fedéral
Mediation and Conciliation Service
(PMOS). Mr. Sakeéllariou testified that
he'did not agree to" waive any steps of
the grievance procédure in regard-to
this grievance, and only agreed in gen-
eral to ‘use the AAA rather than
FMOS. - o B
On December 17, 1990, Mr. Reéinstein
sent a letter of demand for arbitration
10 the AAA. On Januaiy 9, 1991;- Mr,
‘Timothy Bridge, Attorney, also repre-
-sénting the Distriet, wrote to .Mr,
Reinsteln, contending that the instant
rievance was inaybitrable, fora nui-
-ber of reasons. The Association re-
sponded on January 15, 1991 with-a
ietter contending that the  instant
grievance wag arbitrable aid the-Asso-
-olation would: contihue to proceed: to

On approximately July .16, 1991, the
Employer filed & motion to dismiss the
dispute on the grounds that the Arbi-
trator was without subject matter ju-
risdiction to hear and decidé the claim;
The -Association responded-to the: iio-
tion about two weeks later, just before

‘the arbitration hedring. i
. At the arbitration: hearing on July
31, 1991, the Parties agreed to allow
the Undersigried Arbitrator to ¢onsid-
er.the arbitrability quéstion only, The
‘Partles presenited argunients and wit-
nesses, O October 22, 1991, the Arbi-
trator ruled that he had. corieludad
that the dispute was inarbitrable and
therefore, he had no jurisdiction: to
~hear the merits of the instant griev-
“ance. The Arbitrator stated. at that
time that he would follow up this brief
ruling with a full epinion, and this is
that opinlon, L

The Employer’s Position ' .

- ‘The Employer contends that the ins
stant dispute is inarbitrable, on sever-
al grounds, First, the Employer notes
that Illinois Supreme Court has held
that disputes concérning the adminis-
fratiort’and interpretation of collective
bargaining agreements ‘miist be sub-
mitted {0 bind arbitration.  However,
“the Employer-asserts.that not-all: dis-
‘putes between educational employéés
-and employers must ‘be’ subjected. to
arbitration, According to the Distriet,
the Partles to & Inbor d&greement in the




GAVIN SCHOOL DISTRIOT

education fleld may limit the scope of
the: riegotiated ‘grievainiee - proceduire:
a‘;jnd/or exclude certain issues from res
VBW, o ' Tl LIRS

. Ihie Eriployer contends that the it
stant’ ¢ase’involves such an exclusion,
According to the Emli)loyer. the f'riev-‘-
ance procedure is limited to an 4 Ie'%'ggi
“Yiolation, misinterpretation or ns
e?gitable application” of an-express
provision of the collective bargainirig
agreement. In suppoft of its positioh,
the "Employer cites: cases from  the
courts’ and the Hiinois Education
Labof
such-Hmitations, - - Lt
. The District contends that.the ins
stant dispute involves & School Board
policy which ha _ orat-
ed into the labor agreement arid which

tiated side letfer, ‘Therefore, the Dig-
trict. argues that there is ho substan-
tive arbitrabﬂit{ rﬁfar‘ding this issus,
and the instan evance should be
dismissed. To do otherwise the District
suggests, would vitiate the- edpress
provisions of the labor agreemen and
interfere with the. Parties rights to ne-
gotiate their own bargain, . o
“The Distrlet contends further t%a,t.
the instant grievance is not, arbitrable
because the Association has: failed to
exhaust the re-arbitrable steps ealled
for'in the collective bargalning agree-
ment. In-particular; the Employer con-
tends. that the Assoclation. failed to
submit the instant. grievance to the
Board of Education befoie filing a de-
mand for arbitration, as required by
the grievance procedure, In addition,
the Employer.contends that the Asso-
ciation failed to.even -Subiit a griev.
ance regarding the denial of the Griev-
ant’s  request  for tultion
reimbursement prior to proceeding to
arbitration on this issue, ‘ :
_In regards to the first issue, the Dis-
trict agrees that the Parties agreed to
use. AAA. rather than FMOCS. during
the contractual hiatus. However, the
District argues strongly that the there
was no agreéement t6 waive-the pre-
arbitral steps of -the grievance Proce-
dure, The District contends that dis-
missal is the proper- action when a
party neglects to observe g mandatory
step In the grievance procedure,

In addition, the District argues that
the issue of the Employer’s ‘denial of
the tultion reimbursement Was. never
raised in a grievance prior to the arbi-
tratioh.” Therefore, the District con-
tends that evidence concerning this is-
sue cannot be considered by the
Arbitrator,

For all of the above reasons, the Dis-
trict contends that the instant griev-
ance should be dismissed for want of

is nat the subjeat of a separately-nego_-.,:

Relations ' Board permitting

as not been incorporat-

The Association’s Position S

v Fhe Association cantends - that the
Distriet’s mption to dismiss the in-.
stant dispute should be denfed, and
the matter should be arbitrated. n
su‘pport of this contention, the Asspef~
atlon contends first that the instant,
grievance is arbitrable because it in-
volves an alleged: violation, misinter-
pretation or inequitable application of
the provisions of the labor agteement,
«The Association relies particulaily
upon: three-provisions. of - the Agree-
ment, . Section 1.1 reguires em{)loye_eg :
to know and observe all the rules ahd

regulations of the Board pertinent to
employees. Section 1.6 of: the Agree—
ment requires reimbursement for. cers
tain  tralning activities, The Associ-
ation contends that the Board's bolicy
Pe,nnittlng reimbursement for tuition,
OF. college ‘or workshop COUrses goes
beyond the assistance grovi_d_ed in Beg:
tlon 1.5, According {o the Association,
under the clear and unambiguociis lan-
Buage of Article 3.3, the Board’s policy
is"inicorporated into the labor agree-
ment because it irvolves g - benefit
Which goes heyond that provided: by
theé labor agreement, The Association
argues that its contention thit Policy
31,45 has 'been” violated ‘is Pherefore
¢léarly s grievance within the mean-
i-;‘ggo the Parties’ Afreement., -
“In addition, the Association ‘argues
that the Digtriet has ignored its’ con-
tentioni that the Distriet violated Se¢-
tion 1,5 of the Agreement by failing to
reimbulse the Grievant for her colrse
work, The District’s failure to rejm-
burse the Grievant in ibself coanstitutes
& violation of the Agreement and ren-
glers the dispute substantively arbitra~

5. Madde

- ‘The Association contends furthei
that the District’s procedural objee-
tioris to arbitrability are not warrant-
d.” According to the Association, the
il‘bitr,a'tor should ‘credit the affidavit
of Mr. Mark Reinstein over that:of Mr,
Sakellariou regarding whether the
Parties agreed to waive further steps
of. the procedure, The Association
notes, in support of this view, that Mr,
Reinstein’s actions shortly after-this
diséussion, ie, demanding arbitration
fitom AAA on this grievarnee, support
his view of the conversation, - =
> The ‘Assoclation also argued at the
arbitration hearing that there are no
time llmits in the Agreement for bui-
suing each step of the grievance proce-
dure. Therefore, the Assoclation éon-
t%nds that it was willing, even at this
point, to broceed to the bypassed
step(e) of the grievance brocedurs,
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ratiier than have the dispute deciared
inarbitrable on these grounds. =
The Association also argues that the
dispute s not inarbitrable on. the
grounds that no grigvance was fited
regarding the Disfriet's denial of the
CGirievant's request for velinbursement.
The Association contends that the Dis-
trict concedes that it was placed on
notice when it recelved the demand for
afbitration dated December 19, 1990,
that this issue would be covered, The
Association reliés on geveral- arbitral
awards in which the arbitiator hgs
hel?l that whete a Party is well swale
of the nature of the dispute, no. visefiil~
ness is serviced by referring thé matter
back to the Parties, RS
-For all of the above reasons the Asso-
clation contends that the issues raised
irn-thé Demand for Arbitration are dar*
bitrable, The Association argues thet
the~ District's 151 to - ‘Dismiss
should bé denjed and this. matier
should be set for & hearing on theinmér-
its of the grievance. - e

Opinjon’ S R
“This case involves the 1ssue of reim-
bursement for expenses related to ad-
ditional education for. the Grievant:
The Parties have asked the Arbitrator
to. answer. the threshold. question, of
whethep-the issues are arbitrablé hé-
fore procéeding to the merjts of the
case. In particdlar, the Parties have
gsked the Arbitrator to address the 1l
lowing issue: | - o
1. Should the dispute -be dismissed - for
want of of substantiveand procedural juris-
dietion? . . -
The Arbitrator has econsidered the tese
timony;-other evidence and arguments
presepited by the  Parties anid ' con-
cludes that tlie dispute should be. dis-
missed for. want of jurisdiotion. 'The
Arbitrator’s. findings, conchisions and
reagening are set forth below. . ..
-The factual history of this. cds is
somewhat - complicated,  and ' is - dis-
cussed-in detail in the Background secs
tion: Oiie of the most. comphcating
factors ls. the fact that the 'Qurre'gt
grievance arises. under the 19881990
Agreement, which the Assoclation di
not negotiate because it was not. the
batgaining , representative at  thab
time,That Agreement has expired, but
as of the time of the arbitration hear-
ing there was no new contract negoti-
ated, and Parties, at least through a
tacit ggreement, decided to continue to
3pér_ate under the old grievance proce-
ure. . ¢ N ~.
““The Employer in this case has chal-
lenged the grievance on hoth proce-
dural .and substantive grounds.
through its mebion to dismiss. In re-
gards to the substantive issue; the Em~

ployer contends that the instant griev-
ance is not covered by the collective
pbargaining agreement. The District
notes that the Illinois Education
Labor Relations Act has not been in-
terpreted to require education employ-
ers and their employees to resolve all
their disputes through the grievance
and arbitration mechanism, Disputes
concerning the administration and in-
terpretation of collective bargaining
agreements must be submitted to arbi-
tration, the Iilinols Supreme Court
has held in Bodrd of Educatton of Cont-
munity Sohool District No. 1, Coles
County v, Compton, 123 111.2d-116 [131
LREM 2313] (1988); However, the Par-
ties are permitted to lmit the sc¢ope of
the grievance procedure. - .
_In theé instént case the Agreement
does not specifically Wmit the scope of
the grievance procedure to” exclude
disputes about tuition reimbursement.
Rather the District argues that the
policy of tuition relfhbursement is
gsimply not -ingorporated . info the
Agreement, Furthermore, the District
argues that. the grievance procedure Is
limited by its definition to alleged vio-
lations, misinterpretations. or irequi~
table application of the Agreement,
Therefore, the District contends that
the tuition reimbursement policy, by
not being part of the Agreement, 13 not
subject to the grievance procedure.
Fhe Assoclation argues, however,
that the policy has been incorporated
into the Agreeient, and, in. the alter-
native, that the Agreenient itself pro-
vides for reimbursement fox this type
of activity. In regatds to the former
argument, the Assocjation cities Sec-
tion 3.3 of the Agieerment as incorpo-
rating the Board’s policies, That sec-

tion states, -
3.8, School Code Rights ~ - . . .~ '
" Whenever any rights or benefts aceorded
teachers under the Schopl Code of the state
of Iilinols; or unider othier laws and regula-
tions exdeed the berefits accorded -teachers
¢lsewhere in this Agréement, the rights and
benefits shall be incorporated into; and be-
come a part of, this Agreement, -
The Arbitrator does not conclude that
this sectlon :incorporates into the
Agreement . all- Board policies which
provide greatey - benefits than the
Agreement itself,. The section is enti-
tied “School: Code ‘Rights” and refers
to rights or benefits arising under the
Sehool Code, and “other laws and reg-
ulations.” ‘There are any number of
rights and benefits granted to teachers
by state law in the School Code which
may or may not be included in a col-
lective bargaining agreement or in 4
particular school board’s olicies. Al-
though the term ‘regulat ons" could
in some ¢ircumstances be eonstrued 1o
refer to school board policiés, there is

.
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vision: The Arbitrator concludes
It the Partlés to the 1988 Agreement:
had intended this section to incorpo-.
rate certain Board policies info the
colléctive bargaining agreem_e?t, fhey:
would -have . done so .explicitly, “and;
would not have done so. in. a section’
entitled ““School Code Rights.” .. ..,

In its post-hearing brief the Assooci-:
ntion also briefly mentioned Section.
1.1 as further method by wmch}ﬁ;
Agreement. incorporates the sehot
board’s ‘policies, That section }olds
employees .to knowiig an? -obsérving
the Board's rules and reg 1tiong, bit-
does not .explicltly incorporate, all
Board poliéles into the Agreement: . .,

The Association argues further that'
the Agreement itself provides for the
reimbursement.of tultion'th the situa~
tion at issue here. Thergfore, even if.
the Agreement did not incorporate the,
Board's policy regarding tuition reiin-
bursement, the Association argues, the’
Agreement itself provides a.substan-
tive basis for the grievance, The Asso+
clatlon in .particular relles upon Sec~.
tion 1.5 of the .Agreement in ' this-
respect, which states, . B
1.6 Conventions and Conferences

Personniel attendance at conventions and
conferences will :-bé determiiled by the Su-.
perintendent. All expenses for convéntions,
conferences, collége work, or other trainirig
will require approval by the Board.6f Edu-
eation ubon presentation by-the Superin-
tendent. All persons sent for sald training
shall be reimbursed for reasopable and:
proper expenses providing a written report
of such trainine is submitted o the Super~
lt}ttgndent within a reasonable time theére-
nfter. . _ ‘
This section generally relates to ¢on-
ventions and conferences or other
types of training to which employees
have been sent, The section does men-
tion “college work,” which apparently
was at issue in the grievance before
the Avbitrator. today.. However, the
gection -onl(v ;frovides for reimburise-
ment-to “(a)ll persons sent for said
training,” (Emphasls added). ‘There is

no mention of such poltcles i this a{o;
iat;

3

no indication here that the Grievant -

was sent for any kind of training by
the Superintendent or anyone else in a
position of authoritﬁ with the District.

If the Partles to this Agreement had
intended this séction to include any
teacher who pursues additional college
work, they would have stated so direct-
ly, and there would have been no need
{or the language referring to persoris
“sent” for such training, In addition,
in the grievaiice liself and the letters
which precipitated it, the Assoclation
did not mention this provision of the
¢collective bargaining. agreemeént.
Rather, the Association rélied upon
the Board’s Poliey 31.45, and referred.
to it throughout the handling of this

grievance. This eourse ‘of actlon sugs
gests that thé“-A&ssﬁQiaﬁO%JtSeKj did-not;
corisider Section 1.5 of the Agresment’
as the source of a right to reimburse:
ment, For the reasons discussed above,
t};,gtArbl}t-ira,tog concludes that that se¢-
tion of the'Agredinent does not provide
a right to reilmbursement, -~ " -
~Therefore, the Arbitrator further
concludes that the Associdtion has not*
established that the instant grievance
relates to an issti¢ legitimately arising
under the collective bargaining agree--
ment. The right to tultion reimburse-
menf does not appear in this collective
bargaining agresment,  There - was:
some evidence at the arbitration hear-.
ing-that the right had been present in
& previous . agreement, -arid had been
bargained: out. The Association: has
rovidéd evidence that, it 15 also séek-
ng such a provision in .the current:
agreement. But-there is no such provi-
sfon -in the -Agreement under which
the Instant grievance: was brought,
Therefore, the Arbitrator -concludes:
that there is no subject matter juris-
dletion for the instant grievance and-it
must be dismissed,. .
“/The District, glso has fnovéd to dis-
nilss’ the - grievahee “on the grouhds
that it is procedurally defective-in tive:
espects. First, the District argues
t?:%.‘t the.éix'ieVagigg" was ngt progressed
through'all the stages.of the grievance
process before-being brought to arbi-
tration. Second, the .District- argues
further that the issuerof whether the
Cirlevant should have beeri denied re-

- Imbursement -was niéver riised in the

grievance piocedure, According. to the
District, only the issue of whethier she
was required to provide certain infor-
mation about the velmbursement was
grieved.

~The Arbitrator concludes, however,
that he heed not reach these issues,
hecause he alfeady has concluded that
the issue is not substantively arbitra-
ble. On this ground alone, the instant
grievance must be dismissed. :
AWARD : :

- The instant grievance must be dis-
missed as inarbitrable, .
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